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PREFACE

downloaded from the Internet, we can safely say that we have at least achieved a
handful.

From ‘The Public Domain’ (Sarai Reader 01) to ‘The Cities of Everyday Life’ (Sarai Reader
02), to ‘Shaping Technologies’ (Sarai Reader 03), to ‘Crisis/Media’ (Sarai Reader 04), we
have also seen a process of reflection on the first half-decade of what promises to be a
turbulent century. These are times that come to us with the sharp edge of newness, with
violence, with confusion and with promise. The Sarai Reader series has, since its inception,
responded by attempting be a navigation tool, a rough and ready map for this unruly world.
How far the readers of our Readers have accepted our claims is hard to say, but we do know
that Reader 01 is sold out, that we are nearly out of stock for Reader 02, that Reader 03 is
the most downloaded of them all, and demands for a second imprint of Reader 04 are
making themselves heard as we go into press with Sarai Reader 05. Clearly something is
working, and this despite the fact that we decided from the very beginning to have each of
the books available in its entirety for free download from the Sarai website.

We have been asked before as to how and why the themes of the Sarai Readers get
chosen, and how the Reader gets produced. Perhaps this is a good time to attempt a few
answers. Each of the themes represents different facets of our intellectual and cultural
curiosities at the Sarai programme at the Centre for the Study of Developing Societies in
Delhi. As a programme geared towards interdisciplinary research, practice and reflection
on urban spaces, modes of communication, media cultures and the role of information in
society, we have found ourselves dealing with concepts, questions and issues that bully us
into printing them on the title page of the Readers. At Sarai, we are squarely and
inescapably in the public domain, we have thought at length about everyday life in cities,
we reflect on how technologies shape the way we live, and how we shape technologies, we
have had to explore the relationship between media and situations of crisis to understand
the nature of the representations of our times, and we have had to consistently read
between the lines of bare acts. Without doing any of these things, the object of addressing
questions to the city, and to the place of information — of images, sounds and data within
it — would have been impossible.

With the publication of Sarai Reader 05, the one you now hold in your hands or have
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Urban space and culture, the politics of information, intellectual property, media forms
and practices, technology and society, surveillance, forms of articulating liberty, pleasure
and justice, free software, language and digital culture, the myriad everyday practices of
negotiation and resistance in city spaces, and the ways in which law shapes lived
experience — all of these concerns have woven themselves in and out of each Reader. Over
the past five years we (and our public) have come to recognise the fact that these are the
curiosities which characterise the work we do at Sarai.

This year, the Reader looks at ‘Acts’ — at instruments of legislation, at things within and
outside the law, and at ‘acts’ — as different ways of ‘doing’ things in society and culture.
Several essays echo and complement themes that have emerged in earlier readers. Piracy,
borders, surveillance, claims to authority and entitlement, the language of expertise, the
legal regulation of sexual behaviour and trespasses of various kinds have featured
prominently in previous Readers. This collection foregrounds these issues in a way we hope
can make a series of coherent but autonomous and interrelated arguments.

Each year, the Reader attempts to reflect our concerns at Sarai, and to respond to what
has happened within our field of vision. We have been curious, not only about what happens
in and around Delhi, but also to what is happening, or is being thought about, in places as
far afield as Imphal, Lagos, New York, Aligarh, Kathmandu, Kolkata, Srinagar, Sarajevo, Sao
Paulo, Rafah, Tel Aviv, Bangalore, Berlin, Chennai, Taipei, Singapore, Moscow, Beirut,
Sydeny, London, Karachi, Kanpur, Kabul and Mexico City. It is possible that but for the
eccentric orbits that the Sarai Readers undertake, many of these voices would never have
spoken to each other, or to the world. It is our conviction that a voice from Imphal must be
heard in New York and New Delhi, because voices from New York and New Delhi tend to be
heard, no matter what happens, in Imphal.

Reader 01: ‘The Public Domain’ relied mainly on material that was available within the
public domain to construct its arguments. From Reader 02 onwards, the process of
‘building’ the book underwent a significant transformation. Each year in the summer we
issue an invitation to contribute to the forthcoming Reader, spelling out what we are
interested in. An important part of this invitation consists of an evocation of certain key
words, or anchoring concepts, that leave ample room for interpretation, and at the same
time are specific enough to speak to concrete realities. Take the expression ‘Bare Act’, for
instance: on the one hand it seems to invite a philosophical unpacking of the essence of
actions, while on the other hand it points to a specifically Anglo-Saxon culture of legal
practice. Similarly, ‘Cities of Everyday Life’ , ‘Shaping Technologies’, and ‘Crisis/Media’ all
point to the possibility of polysemic inscriptions and multivalent readings. Poised between
their capacious generalities and very pointed, but often veiled, references, the call for each
Reader acts as a kind of ‘strange attractor’ which gathers many different kinds of content
to itself. Our task as the Editorial Collective is then to enable ‘unlikely encounters’ to occur
between the different ideas and texts that accumulate in our mailboxes.

This invitation is posted on to various electronic discussion lists, to the ‘Reader-list’
(which grew out of the process of discussing the contents of Reader 01, in 2001), and
others such as ‘Nettime’, ‘Fibre Culture’, ‘Spectre’, ‘Undercurrents’ and ‘Commons Law'. The
invitation asks potential contributors to mail abstracts. These are collated, and a first
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selection of possible articles is made by autumn. Selected authors are then contacted, and
complete texts solicited. On some occasions, members of the editorial collective also
solicit contributions from people they think have things to say, independent of the process
that has just been described.

This process generates a great variety of tone and style. We have featured contributions by
philosophers, software programmers, novelists, filmmakers, lawyers, historians, comic book
writers, artists and students. Some of these people have chosen to write in an academic manner,
others have consciously chosen not to. Some have been established and wel-known names,
others have become well known since they published in the Sarai Readers, and still others were
having their work published for the first time. We have consciously sought to make different
registers of writing, the academic, the literary, the journalistic, the autobiographical and the
practice-based, speak to each other. We have also deployed visuality and design as arguments,
as rhetorical devices in their own right, to complement the role of the written word. To us, this
entails a commitment to a variegated and democratic universe of discourse production. The
contents and design of the Sarai Readers refuse to make any one ‘voice’ feel more entitled to
expression than others. Each expression makes a claim to knowledge, and brings its own
protocols and practices of the making of knowledge.

‘Eclectic’ tends to be a pejorative term in the world of discourse. We, however, are
happy to be termed ‘eclectic’. In the ancient Greek usage of the word, ‘Eclectics’ were a
class of philosophers who neither attached themselves to any recognised school, nor
constructed independent systems, but ‘selected such doctrines as pleased them in every
school'. Diogenes Laertius speaks of an ‘eclectic sect’ founded by Potamon of Alexandria
in the 2M century. The term continues to be applied to those who combine elements derived
from diverse systems of opinion or practice in any science or art. For the published flagship
of a programme of interdisciplinary research and practice, the term ‘eclecticism’ should not
be something to apologise for, but something to consistently aspire towards.

Finally, something that is obvious, but perhaps needs to be said, at least once in five
years. The Sarai Reader series would never have been possible but for the generosity and
intellectual capaciousness of the tradition for which CSDS is known, and for the partnership
with the Waag Society in Amsterdam (for the production of Readers 01-03). It would also
have been impossible but for the labour, skill, enthusiasm and love that all those who work
on its design and production in the Media Lab at Sarai-CSDS bring to the Reader, year after
year. It would also not have been possible but for all those who have responded to our call
for contributions and to our urgent, and sometimes impatient, solicitation.

And of course, it would not have been possible for the community of readers of the
Sarai Reader, who in time have also produced some of our most exciting writers.

Now, you, dear reader, could say to us, as they say so often in the country of television,
“Gimme five!”

And we would, willingly.

Editors
Delhi/Amsterdam, February 2005
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Invitation

SARAI READER EDITORIAL COLLECTIVE

interpretative gloss. In a legal library in India and many parts of the English-speaking

world, a Bare Act is a document that simply codifies a law without annotation or
commentary. The ‘Bare Act’ is legality pared down to its textual essence. It expresses only
what the law does, and what it can do.

The enactment of law, however, is less a matter of reading the letter of the law, and
more a matter of augmenting or eroding its textual foundation through the acts of
interpretation, negotiation, disputation and witnessing. The law, and practices within and
outside it, stand in relation to a meta-legal domain that can be said to embrace acts and
actions in all their depth, intensity and substantive generality. This too is a stage set for the
performance of ‘bare acts’, of what we might call ‘naked deeds’ - actions shorn of
everything other than what is contained in a verb.

The ‘Bare Act’ that encrypts the letter of the law, the wire frame structure that demands
the fleshing out of interpretation, and the ‘bare act' that expresses and contains the
stripped-down kernel of an act, of something that is done, are both expressions that face
each other in a relationship of tense reflection and intimate alterity. Bare Acts generate bare
acts, and vice versa. With this book we hope to consolidate and take forward a process of
considered examination of this troubled mirror image.

We are interested in looking not only at what happens in law courts but also at customs,
conventions, formal and quasiformal ‘ways of doing things' that are pertinent to
communities, howsoever they may be formed. Thus, the conventions and codes evolved by
the practitioners of a juridically ‘illicit’ trade or calling or way of life, such as that of software
pirates, or ‘illegal’ migrants, or indigenous inhabitants of forests and common lands, or the
way in which squatters make fallow land habitable, fall within the ambit of our concerns.

We want to speak of the relationships of conflict, co-existence and accommodations
between different kinds of codes that make claims to our idea of what is right, or just, or
functional, or even merely appropriate.

To see ‘actions’ arrayed across a spectrum in this manner is also to see a range of
ways in which laws, codes and a variety of formal and informal arbitration mechanisms act
on us. Sometimes this may take the form of executive force and fiat, but crucially it may

The ‘Bare Act’ is an expression used to specify the content of law, bereft of any
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also rely on the powers of persuasion that characterise a host of quasi-formal interactions
between state and non-state actors, and between non-state actors and individuals. This is
the way in which non-legal entities like informally constituted councils, political formations
outside the state, customary bodies and traditional councils would act to enforce their will
or influence those within (and occasionally outside) their ambit. There remain many serious
theoretical questions with regard to these issues, and it is our hope that even the silences
and a few tentative utterances within this collection of texts will provoke inquiries in these
areas.

The landscape of actions and deeds covers a far more subtle, slippery, nuanced and
ambiguous ground (than the codes that seek to index, define or govern them). Actions have
gradients. The political, ethical and semantic facets of acts shade off, and slope into each
other, now revealing, now concealing hitherto unknown aspects of themselves and their
consequences, often in unexpected ways. Laws are attempts to understand, interpret and
govern action, but their enunciative capacity is bundled up with executive authority; they are
words that decree what must be done. But just as the way in which a map is drawn can
have consequences on the ecology of a terrain, the phrases spoken as law too can
transform and erode as well as irrigate the ground of action.

Law is a creature of habit, of pattern, rhythm and repetition. The exceptional singularity
of an action, which is precisely what law seeks to tame to the rhythm of the predictable,
leaves us with a strange situation where the “bareness of an act” is precisely what is to be
clothed by a ‘Bare Act'. This gives rise to many tensions and aporias, which we invite
contributors to reflect upon and report from their locations in the real world.

You may be a human rights lawyer, or an intellectual property attorney, a philosopher,
an artist, an activist, a combatant or peace maker in a conflict situation, a person who lives
and works with ideas and words, a person who saves lives or takes them, a person who
has custody of others, or who may be in the custody of an institution; in addition, you may
be someone who either is, or identifies with, or sympathises with, a hacker, a pirate, a re-
distributor of intellectual assets, an illegal emigrant, a non-heterosexual person, a
compulsive traveller, a squatter, a sex worker, a terrorist of the imagination; you may be
free or in confinement, you may be healthy or unwell — whosoever you may be and whatever
you are, you have to act, and deal with the actions of others. All that you do, or do not do,
is framed by a structure of the bare acts of the law. Yet, you shape the world with the things
you do - to be yourself, to act in concert with others, to defend yourself, to pursue what
you see as liberty and happiness, or simply, to survive.

We hope that this Reader is able to engender investigations into the production of ‘legal
subjects’ through judgements (communiqués to the citizen/denizen) and petitions (appeals
from the citizen/denizen) as well as through diverse mechanisms that include recording and
registration mechanisms such as census records, land records, municipal records, forestry
regulations, registers of citizens and aliens, and other instruments that define and
enumerate the person addressed by the legal-formal apparatuses that govern day-to-day
life. What is the language, the rhetoric, the tone of these acts of address? How are they
scripted, rehearsed and staged?

All these are things to investigate when we look at the law, whether in the courtroom,
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in a village council meeting, or in the narrative of a ‘courtroom drama’ in a film. Crucially,
we want to investigate the figures of authorised and unauthorised interlocutors, expert and
wayward witnesses and the myriad characters that constitute the theatre of the courtroom.
We want to do this so as to explore the kinds of speech acts and modes of witnessing that
find themselves excluded by the langauge of legal processes.

This Reader invites you to reflect on actions, yours as well as those of others; to act
with your words, thoughts and images; to contribute to our understanding of the world, as
we know it today. We are committed to an elaboration of positions that often find
themselves identified with the interloper, the trespasser and the proscribed. This is not
because we have any special affinity for the illicit, but because we feel that the growing
constriction of the domain of the do-able by the letter of the law (which we all face in
societies where the state and para-state institutions lay increasing claims to our fealty)
leads to a situation where those committed to a modicum of social liberty, to expanding the
territory of what may be creatively imagined and acted upon, have to invest in knowing and
understanding an ethic of trespasses.

Interdictions need interrogation, and this Reader is a call for such interrogations.

A ‘bare act’, as we said at the outset, can also be taken to mean action divested of
everything other than its essence as a deed. Encountering the naked deed, action in and
of itself, on its own terms, means facing up to difficult and occasionally challenging ethical
questions. What constitutes violence? What is generosity, or hospitality? Why does altruism
have to be hedged in by qualifications and constraints?

It also means asking what it is to become someone through action: what is it to act, or
play a part, in the theatre of social life? What is the border that separates action from
expression? What connects the act to gesture and to performance, as much as it does to
deed?

Moreover, what accounts can we give to the ‘act’ of witnessing, or bearing witness to
a course of action, or to an event? Law or codes of action of any kind seem untenable
without the notion of the witness. The presence of the witness is crucial to any notion of
credence, the foundations on which arguments, petitions and judgements have to base their
thrust and parry. We would like this collection to provoke reflections on the nature of the
evidentiary and narrative protocols that frame acts of ‘speaking’ or ‘speaking out’ in the face
of, or in the aftermath of, or in the memorialisation of, acts and events that leave a mark
on our times. This can help us to instigate a more complex unravelling of the relationship
between persons, actions, narratives and codes of behaviour.

To carry this argument further: in languages such as Arabic, Persian, Hebrew and Urdu,
the roots for words as disparate sounding as ‘martyr’ and ‘witness’ (shaheed/martyr and
shahid/witness) devolve to a common source. This suggests a febrile tension between the
reality of a precipitate, even violent action, its consequence (the shaheed) and a recording
presence (the shahid). In other words, given the fact that acts do speak for themselves (and
sometimes make the claim to speak for others), we consider it necessary to take stock and
reflect on what might be considered the heritage of the ‘propaganda of the deed’ - a
doctrine that underpins violent terrorism, as well as non-violent civil disobedience and
militant passive resistance — in order to see how such modes of acting stretch and
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challenge consensual notions of the relationships between means and ends.

These are open questions with no satisfactory and coherent answers. But Sarai Reader
05, like its predecessors, would like to take them on, so as to map territories of thought
about the things we all do, and the things that are done to us.

Today, there are different images of naked legality that we have grown accustomed to.
We know that the law is often the last resort that the poor and the marginalised can turn to
so as to appeal for redress; sometimes the only possible comfort when having to face
obvious and naked oppression. Thus, the slum dweller facing demolition sees in a high
court stay order a breathing space in which to try and muster some means of continued
survival in the city as a householder. A person on death row can have little hope but to argue
for an acquittal or a pardon. There are also occasions when international criminal courts
may be seen to be effective instruments of redress for victims of genocide and war crimes.
These are but the bare facts of a case for the law, and for a conscientious practice of the
legal calling as a continuing good in human societies.

However, we have also seen pictures of naked human beings in judicial custody in the
Abu Ghraib prison in Irag. This too is naked legality. We have seen migrants waiting to be
deported. We have seen the banal playing out of the script of domination and violence on
streets, in educational institutions, in homes. We have seen attempts at the foreclosure of
cultural and intellectual commons. We have seen attempts at surveillance and control, and
we have witnessed resistances to each of these: quiet subversions, cunning negotiations
and outright rejections, as well as attempts to scale the walls erected by the threat of
interdictions, sanctions and prohibitions. Sarai Reader 05: Bare Acts is an invitation to
celebrate this spirit, and a testament to what we see as the vital importance of the
relationship between the Law, questions about the Law, and challenges to the Law.

From the “Call for Contributions to Sarai Reader 05”, July 2004.
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Porous Legalities and Avenues of Participation:

LAWRENCE LIANG

Piracy and the Anxiety of the Contemporary
In recent years, copyright piracy has become a subject of popular discourse, appearing as
it does on a day-to-day basis in our newspapers, and on crime programs on TV. These
stories of copyright piracy are narrated through the language of statistics and figures and
the narrative strategy of excess, designed to induce a ‘shock and awe’ response at the
alarming rate of piracy and illegality that exists, especially in non-Western countries.? As
with any story that seeks an international audience, the choice of narrative strategy is
critical, and for the story to be understood and have appeal it will have to transcend the
cultural specificity under which certain stories come to be appreciated. This is especially
true when one is attempting one’s hand in the genre of horror stories; and in the present
case; the horror story of piracy just does not seem to work in terms of achieving its
objective of generating a sense of anxiety and fear in countries like India.

One must, however, provide reasons for why these stories don’'t work in some contexts.
For that we will have to travel to distant cities, from New Delhi to Sao Paulo; perhaps even
walk through the more unfamiliar bylanes of ‘familiar’ cities like New York. Research in the
field of urban studies has rendered the idea of an ‘illegal’ city familiar. One reads, for
instance, that an average of 40% and in some cases 70% of the population of major cities
live in illegal conditions. Furthermore, 70-95% of all new housing is built illegally® (Durand-
Lasserve and Clerc, 1996). The primary reason for this state of illegality arises from the
nature of land tenure forms in cities, where the twin tropes of ownership and title are clearly
unable to account for the myriad ways through which people assert a claim on land and to
the city more generally. The people who live in this perpetual state of illegality also engage
in other networks of illegality, such as stealing electricity, water, bribing their way through
Kafkaesque bureaucratic structures to access civic amenities that the legal city takes for
granted.* A first glance at the official responses to this older illegal city reveals the familiar
face of anonymous statistics and ‘shock and awe’ figures. Thus when we cut back to the
piracy story and are told that over 70% of the software used in India is illegal, we encounter
this figure not with a sense of anxiety, but of familiarity.

Clearly, any simplistic account of widespread illegality in terms of efficiency, morality,
disorder or corruption, etc. would only perform an epistemic violence which does little to
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aid our understanding of urban experience, and the ways in which people create avenues
of participation and make claims to the city. The contribution of urban studies has been to
provide a more nuanced sense of the phenomenon of the illegal city.

In a city like Bangalore, for instance, the urban planning authority (Bangalore
Development Authority) provides for approximately 15-20% of housing requirements, while
another 12-15% are met by private developers. The rest of the city emerges outside of
planned development and is hence outside the law. Most urban citizens have no choice but
to build, buy or rent illegal dwellings since they cannot either afford the cheapest legal
accommodation, or because there is not enough supply to meet the demands of a growing
city, marked by high migration as a result of the new information technology dreams.>

A liberal understanding of land tenure forms is limited because its understanding of
interest in land relies too heavily on how ownership and legitimate claims are narrated
through the title deed and other legal documents. Any attempt to understand
the complexities of the ways in which people make a claim to land in the city would have to
take into account the multiple forms of networks of relationships that constitute a land
tenure claim (the hawker who has a designated place even though he is not entitled to the
place in any formal manner, the squatter who pays a rent to the local policeman, the illegal
slum that begs, borrows and steals electricity and water from the rest of the productive city,
the unauthorised revenue layout that gets regularised or legalised near election time on the
basis of their strength as a vote bank).

Writing about the modernist project of planning, James Holstrom comments,
“...modernist planning does not admit or develop productively the paradoxes of its imagined
futures. Instead it attempts to be a plan without contradictions or conflict. It assumes a
rational domination of the future in which its total and totalizing plan dissolves any conflict
between the imagined and existing society in the enforced coherence of its order. This
assumption is false and arrogant as it fails to include as its constituent element, the conflict,
ambiguity and indeterminacy characteristic of actual social life”.

While the older illegal city has been in existence for a while, another layer has been
integrated into the experience and narration of this illegal city in the past ten years. The
proliferation of nonlegal media practices ranging from pirated VCDs, DVDs and MP3s to
grey market mobile phones informs the practices and imagination of the illegal city. As Ravi
Sundaram says: “Pirate electronic networks are part of a ‘bleeding’ culture, constantly
marking and spreading in urban life. Ambient sound and images are now part of all
street/neighbourhood life; a crowded pirate aesthetic pervades video culture and local

advertising. This is part of the culture of dispersal, which r
marks its resilience and is a nightmare to classify. In a
world where information bleeding is part of the s
contemporary (SMS, television text scrolling, newspaper NOt guutY!
inserts, lamppost stickers, Internet pop ups, event
branding), pirate culture uses the ruses of the city, but Not me!
immanently, not transcendentally”.”

This article attempts to understand this new layer of Pick on someone
illegality and the manner in which it integrates into the
else!
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older city. The task will be to pose the question of how the older form and the newer form
integrate and intertwine to collectively interrogate our liberal assumptions of legality, and
highlight the limitations of any study based on a strictly legal understanding of
contemporary urban practices. | will do this by examining the cassette revolution that took
place in India in the 1980s, and the sphere of illegality in which it emerged. Building on
some significant attempts to provide entry points into understanding this aspect of the city,
| would also like to posit the idea that porous legalities are often the only modes through
which people can access and create avenues of participation in the new economy.

The information era props up a master plan, similar to that of modernist planning. The
institutional imagination of the era relies on the WTO as chief architect and planner, and
copyright lawyers as the executive managers of this new plan; the only people who retain
their jobs from the old city are the executors of the old plan, the police force and the
demolition squad. Just as one cannot understand land tenure through the prism of liberal
legality alone, any attempt to understand the complex networks of economic and social
relations that underlie the phenomenon of piracy will have to engage with the conflict over
control of means of technological and cultural production in the contemporary moment of
globalisation. The ways in which the illegal media city emerges and co-exists alongside the
vibrant, innovative and productive debris of the older city, the schizoid relationship between
legality and illegality in postcolonial cities, suggest that the crisis may not lie in these
relations, and we may need to turn the gaze of the law from the usual suspects of legality
to legality itself, and the relations that underlie its existence.

Cassette Culture and the Creation of the New Media City

Before we indicate the different entry points through which we can understand this new
illegal city, it would be useful for us to take a trip to the 1980s to understand the
developments that preceded the formation of this new city in India. | believe that it is critical
for us to understand this period to get a sense of why non-state, non-elite electronic
cultures have always had a problematic relationship with law and legality.

Peter Manuel provides us with an excellent history of the emergence of new media in
India, tracing the cassette revolution that took place from the mid-80s. This revolution, he
claims, created a new aesthetic of media production and consumption that escapes the
totalising imagination of old media in the form of national television, radio and cinema.
According to him, new media challenges the one-way, monopolistic, homogenising
tendencies of old media, as it tends to be decentralised in ownership, control and
consumption patterns and hence offer greater potential for consumer input and interaction.
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| shall briefly summarise Manuel's account of the emergence of cassette culture in India.?

In 1908, the British-owned GCI (Gramophone Company of India) had established its
factory in Calcutta and through exclusive distribution agreements, it came to dominate the
market in an absolute manner. This monopoly had profound cultural impact in terms of local
genres and languages that it appropriated, ignored or reduced into dialects. The necessity
of an all-india market to ensure great profits ensured the emergence of an allndia aesthetic
form in film music. The dominance of the Hindi film music and the monopoly of GCI
continued till well past the colonial period.

The development model adopted by the Nehruvian state emphasised state investment
in large-scale infrastructure projects like dams, mines and factories, while discouraging
luxury consumption through the deployment of high import tariffs. Policies of over-taxation
and cumbersome licencing inhibited the consumer electronics and related industries.
Manuel reports that by the late 1970s, however, a large number of immigrant workers to
the Gulf countries had begun to bring back cassette players into India (Japanese two-in-
ones) and the cassette player soon became a symbol of affluence and an object of modern
desire. This is also the period that saw the emergence of a nascent market for pirate
cassettes of film music, feeding off the growth of cassette players and contributing to the
expansion of the grey market where such ‘luxury’ items could be purchased by the relatively
well off.

The liberalisation policy of the state in the late 1970s, designed to stimulate growth,
demand, exports and product quality, saw the lowering of many import restrictions. The
bourgeoning middle class stimulated the electronic industry. While a few were willing to pay
high import duties on foreign electronic goods, most were happier buying them off the grey
market.

Certain significant developments in this period helped to create a mature market for
consumer electronics industry:

> Reduction of duties enabled Indian manufacturers to import selected components
for local manufacture of cassette players.

> New policies encouraged foreign collaborations in the field of consumer electronics
including magnetic tape production.

> Tape coating became big in India, and from the period of 1982 to 1985, record
dealers switched to cassettes; and by the mid-80s cassettes came to account for 95% of
the market.

The overall sales of cassettes went from Rs. 1.2 million in 1980 to Rs. 12 million in
1986 and Rs. 21 million in 1990. Export of Indian-made records jumped from Rs. 1.65
million in 1983 to Rs 9.75 million in 1987. By the end of the 1980s, Indian consumers
were buying around 2.5 million cassette players. This is also the period that saw the swift
decline of GCIHMV as the dominant/sole player in the industry, and the emergence of a
handful of large players and over 500 small music-producing companies. In a period of a
few years, India had become the world’s second largest manufacturers of cassettes,
marketing 217 million cassettes. This period also saw the decline of film music as the
dominant aesthetic form and its marker dropped from 90% to 40%. A whole new range of
forms, from devotional music to songs in local languages, developed; and other kinds of



10 / Sarai Reader 2005: Bare Acts

markets began to emerge.

This period of tremendous growth is, however, marked clearly by its troubled
relationship with legality, and with various practices that often straddled both worlds,
sometimes making it difficult to distinguish one from the other. During the initial boom, most
music companies were a part of the informal but well-networked sector. They often worked
with illegally obtained components to ensure cost effectiveness of their product. These
included smuggled goods, indigenously manufactured but unlicenced products,
components and magnetic tapes.

In this context that we can evaluate the story of a maverick entrepreneur who, with a
combination of dynamic business skills, ruthless tactics and an elastic idea of legality, came
to shape the music industry. In 1979, Gulshan and Gopal Arora, two brothers who ran a fruit
juice shop in Delhi and were also electronic buffs, began a small studio where they recorded
Garhwali, Punjabi and Bhojppuri songs. On borrowed money they visited Japan, Hong Kong
and Korea to study cassette technology and the industry. They returned to set up a factory
to produce magnetic tapes. They also started producing cassettes and silicon paper, and
finally built a complete manufacturing plant where they offered duplication services to
smaller regional-cassettes producers. By the late ‘80s, their company T-Series emerged as
the market leader. Currently their set up is worth over Rs. 120 million and they have
diversified into manufacturing videotapes, television, VCD players, MP3 players, washing
machines and detergents.

The elastic legality of Gulshan Kumar's world translated itself in the following manner:

> Using a provision in the fair-use clause of the Indian Copyright Act which allows for
version recording, T-Series issued thousands of cover versions of GCl's classic film songs,
particularly those which HMV itself found unfeasible for release. Thus, you would have
releases such as “Melodious Hits of Kishore Kumar” sung by Kumar Sanu. T-Series also
changed the rules of distribution by moving into neighbourhood shops, grocery shops,
paanwalas, and teashops to literally convert the cassette into a bazaar product.

> T-Series was also involved in straightforward copyright infringement in the form of
pirate releases of popular hits relying on the loose enforcement of copyright laws. To date
T-Series remains blacklisted by the Indian Music Industry.

> T-series illegally obtained film scores even before the release of the film to ensure
that their recordings were the first to hit the market

> T-series illegally inserted huge amounts of inferior tape into established brands to
discredit well-established names.

While one could easily dismiss these practices as unscrupulous, unethical or clearly
illegal, we will need to keep in mind the overall impact that T-Series had on the music
industry in India and cassette culture. T-Series created a new cassette-consuming public by
focusing on various genres and languages completely ignored by HMV, which had promoted
Hindi at the cost of many other languages, those which it deemed unfeasible in economic
terms given the scale of their operations. T-Series changed the rules of the game by
introducing for the first time the idea of networked production. It would offer its duplication
services to a number of the small players (and thus revived smaller traditions of music).
Finally, the reduction in the price of cassettes by T-Series created a mass commodity.



Arguments / 11

Clearly, no straightforward account of legality and business ethics can capture the
dynamics and the network of interests that fuelled the cassette revolution. For instance, in
an interview with Peter Manuel, one of the employees of T-Series stated, “What the people
say about our activities in the early years — it is mostly true. But | tell you that back then,
the big ghazal singers would come to us and ask us to market pirate versions of their own
cassettes, for their own publicity, since HMV wasn't really able to keep up with the demand”.
Similarly even some major players have in the past dealt with the pirates. Manuel states that
when HMV found that it could not meet the demand for one of their biggest hits, Maine Pyar
Kiya, they are reported to have entered into an agreement with the pirates whereby the
pirates would raise their price from Rs. 11 to Rs. 13 and pay HMV half a rupee for every
unit that they sold. Other producers are also known to have colluded with pirates in
production and marketing so that they could minimise cost, as well as the taxes and
royalties payable by hiding the extent of their sales.

The role played by piracy in the creation of a market, in the process of creating a lock-
in period and also in the reduction of price and has been seen clearly in the software and
film industries.? The price of VCDs today has come down to Rs. 99, lower even than what
the pirated copy used to be earlier. The Free School Street phenomenon!® of Calcutta
created a sub-cultural consumption of large amounts of 1960s American rock music before
these tapes were available in the Indian markets. Without such a niche elite public, it is
highly debatable as to whether Magnasound could have emerged in the early ‘90s as the
most important player in the English music industry in India.

| would like to conclude this segment with two ironic anecdotes that can lead us to the
contemporary. First, after its rather chequered history with copyright law, T-Series is now
one of the most aggressive enforcers of their copyright. The have a battery of
professionals, usually retired police officials, who monitor copyright and trademark
infringement cases. The second is an extract from the conclusion of Peter Manuel’s history
of cassette cultures in India. After providing us with a fascinating look at the ad hoc world
of innovation based on very porous ideas of legality, Manuel speculates on possible
developments in the future of the industry; he says: “In India a pre-recorded CD costs as
much as Rs. 250 or twelve times the price of a tape. CD players themselves anywhere
between Rs. 5000 upwards, which would constitute a fortune for most Indians. As a result,
CDs naturally remain confined to the upper class. For the music producer, the growth of the
CD market is seen as a possible weapon against piracy, as the CDs cannot be duplicated
(onto other CDs)".1!

Entering the New City

We can now return to the contemporary urban landscape where the prevailing model of
piracy is precisely through the form that was intended to guard against piracy. With the
absolute collapse in the cost of CD writers and CDs, every computer owner is a potential
producer and redistributor. The logical transition of the older inhabitants of the world of
pirated cassette cultures, video library owners, etc. into the world of CDs, almost appears
to be a natural progression. | have outlined two central histories that we need to narrate to
understand the present moment. The first attempt was to problematise and contextualise
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the idea of illegality vis-a-vis claiming a space in the city, and the manner in which these
claims challenge the liberal premise of law, citizenship, and access to institutions of
democracy. The second move was to provide a brief history to the emergence of cassette
cultures, why they emerged in a context of illegality, and the central role this played in the
creation of a public. This also narrates a world of innovation and discovery which treats any
monopolistic claims, be it legality or economic participation, with a sense of irreverence.

| would now like to examine some of the ways in which a critical dialogue around
Intellectual Property (IP) may take place. At the moment there exists a rich body of work in
the US that seeks to challenge some of the developments in IP law. These are generally
posited within literary theory-inspired critiques of the assumption of authorship, or they
argue that copyright endangers the free flow of information within the public domain. Implicit
within this critique, however, is an assumption of a vibrant public sphere where
constitutionally guaranteed rights such as freedom of speech and expression should dictate
IP policy.

The challenge of having an inter-continental dialogue is really to push the limits of
thinking through the problem of understanding the publics which lie outside the assumptions
of the liberal public sphere; also, to understand the complex spatial logic of globalisation
and the unfolding of highly unequal division of labour within the sphere of cultural production
(a bootleg Nike T-shirt surely has a very different tale to tell as it circulates as a fake or a
copy in Los Angeles compared to its circulation in Thailand, one of the largest hosts of the
various sweatshops of the world).

There is literally a world of difference between the cultural politics of content and
appropriation. For most scholars in the west, their interest in a more relaxed IP regime
stems form their interests in the modes through which people reappropriate the signs of
global cultural hegemony such as Hollywood. The impulse behind copying in Asia and other
parts of the non-Western world may not arise from such self-conscious acts of resistance,
but may instead be understood in terms of ways through which people ordinarily left out of
the imagination of modernity, technology and the global economy ways of inserting
themselves into these networks.

Thus for instance, the social of the remix in India may have little to do with the romantic
assumptions of cultural appropriation and resignification as expressed in Campbell v. Acuff
Rose,!2 and more to do with the impact of the structural transformation of industry
practices and monopolies as articulated in a Sega v. Accolade.!3 The avenues | suggest
below offer an entry point into
understanding the challenges posed by

different media practices to an IP regime
t e a (e that insists on the creation of a global
regime of ownership and control under
which there is an assumed social cohesion
and a containment of all social conflict, and

n L4
t ral n e r ® where there is no dispute over the forms of

property that emerge and expand.
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a. The first and most simplistic account of the phenomenon of piracy is that of unequal
access between developing countries and developed countries. The argument is that the
price differential forces people in developing countries to buy pirated goods since they
would not be able to buy original goods. While there is a truth in this proposition, the
inherent problem of such an entry point is that it relies on a model of piety (the ‘poor third
world’ figure) and is fundamentally dependent on the ‘development’, ‘catching up with the
West’ account of global relations. The global contemporary is far more complex and one
needs to provide an account of the complex logic of cultural production in the era of
globalisation. The pirate in developing countries is not a figure of piety and this account
divests him of any agential role as s/he navigates through the mediascapes of globalisation
that frame experience.

b. The second entry point emerges from writers like Jeremy Rifkin who would argue that
there is a fundamental shift in our understanding of the logic of production, distribution and
consumption. Rifkin argues that we live in an age of access, and the culture of the Internet,
for instance, is predicated on a culture of networked distribution and circulation. In this new
era, there is a transition from the idea of the market in the older senses of the term to the
idea of networks. His account of the nature of the networked economy would render futile
any account of piety, as his account is not configured on differential access or privilege
alone. He sees the culture of the networked economy as fundamentally shaping the way
people think about production, distribution and collaboration. The older form of regulation
and structuring of economic transactions will then just not work within this framework.

According to Rifkin, “The young people of the new ‘protean’ generation are far more
comfortable conducting business and engaging in social activity in the worlds of electronic
commerce and cyberspace, and they adapt easily to the many stimulated worlds that make
up the cultural economy. Theirs is a world that is more theatrical than ideological and
oriented more to a play ethos, than to a work ethos. For them, access is already a way of
life, and while property is important, being connected is even more important. The people
of the twenty-first century are likely to see themselves as nodes in embedded networks of
shared interests as they are to perceive themselves as autonomous agents in a Darwinian
world of competitive survival. For them, personal freedom has less to do with the right of
possession and the ability to exclude others and more to do so with the right to be included
in webs of mutual relationships. They are the first generation of the Age of Access”.!* In
such an account, copyright would emerge as a slightly archaic mode of regulation that is
culturally embedded in the technology of paper. This is also a world which transforms the
older worlds of legal imaginaries, using the language of exclusive rights to generate a world
of access. The GNU/GPL is a classic instance of such a use.

c. Our third entry point is through an examination of the intertwined histories of
postcolonial nationalist aspirations of modernity and a particular relationship to the public
sphere. Ravi Sundaram, in a series of articles!® that theorise the phenomenon of piracy and
illegal media cultures in the new media city, states that this world of nonlegal media in a
number of South Asian cities, marked by its rather ad hoc innovativeness and its various
strategies of survival, is the world of recycled modernity. It exists in the quotidian spaces
of the everyday and cannot be understood within the terms of the earlier publics (the
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nationalist public and the elite public sphere). Fuelled by aspirations of upward mobility, it is
an account of the claims to modernity made by a class of people, otherwise unaccounted
for by the meta-narrative of the nationalist project of modernity. These cultures of recycling
do not, however, exhibit any of the characteristic valour or romance of counter publics.
Beginning with the audiocassette revolution and then of computers and digital
entertainment, this world has been based on a dispersed logic of production and
consumption, and marked by preponderant illegality. This rearticulated entry point into the
modern is also contemporaneous with the emergence of the global moment, and the arrival
of the global via media, new forms of labour such as call centres, the software industry,
etc., replace the earlier configuration of the national modern with the global modern. As we
understand this, it also becomes critically important for us to recognise the shifts in
registers of imagination that the global brings upon the national modern configuration.

d. Our fourth entry point into understanding these practices comes from a
metaphorically rich account of the role of networks and seepages provided by Rags Media
Collective. Looking at five figures of transgressions in the contemporary context (the
migrant, the hacker, the pirate, the alien and the squatter), Rags argues that these
transgressors of law emerge as residue from within the gigantic movement of capital.
“Capital transforms older forms of labour and ways of life into those that are either useful
for it at present, or those that have no function and so must be made redundant. Thus you
have the paradox of a new factory, which instead of creating new jobs often renders the
people who live around ‘unemployable’; A new dam, that instead of providing irrigation,
renders a million displaced, a new highway that destroys common paths, making movement
more, not less difficult for the people and the communities it cuts through”.1® The question
posed by Rags is about how one begins to understand what happens to the people who fall
off official maps, official plans and official histories.

The argument is that these people travel with the histories of the networks that they
were part of, and are able to deploy the insistent, ubiquitous insider knowledge of today’s
networked world. Rags then introduces the powerful metaphor of “seepage” and how it may
help us to think through these acts of transgressions. “How does this network act, and how
does it make itself known in our consciousness? We like to think about this in terms of
seepage. By seepage, we mean the action of many currents of fluid material leaching on
to a stable structure, entering and spreading through it by way of pores. Until, it becomes
a part of the structure, both in terms of its surface, and at the same time continues to act
on its core, to gradually disaggregate its solidity. To crumble it over time with moisture. In
a wider sense, seepage can be conceived as those acts that ooze through the pores of the
outer surfaces of structures into available pores within the structure, and result in a
weakening of the structure itself. Initially the process is invisible, and then it slowly starts
causing mould and settles into a disfiguration — and this produces an anxiety about the
strength and durability of the structure”.l’

They continue: “By itself seepage is not an alternative form; it even needs the structure
to become what it is — but it creates new conditions in which structures become fragile and
are rendered difficult to sustain. It enables the play of an alternative imagination, and so we
begin seeing faces and patterns on the wall that change as the seepage ebbs and flows”
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(ibid.). In a networked world, there are many acts of seepage, some of which we have
already described. They destabilise the structure, without making any claims. So the
encroacher redefines the city, even as she needs the city to survive. The trespasser alters
the border by crossing it, rendering it meaningless and yet making it present everywhere —
even in the heart of the capital city — so that every citizen becomes a suspect alien and the
compact of citizenship that sustains the state is quietly eroded. The pirate renders
impossible the difference between the authorised and the unauthorised copy, spreading
information and culture, and devaluing intellectual property at the same time. Seepage
complicates the norm by inducing invisible structural changes that accumulate over time.

It is crucial to the concept of seepage that individual acts of insubordination not be
uprooted from the original experience. They have to remain embedded in the wider context
to make any sense. And this wider context is a networked context, a context in which
incessant movement between nodes is critical”.18

Porous Legalities and Avenues of Participation

What seems to weave the stories of the inhabitants of the older city with the denizens of
the new city is the umbilical cord of illegality that defines the ways through which they create
for themselves avenues of participation. Building on the seepage metaphor of Rags, | would
like to add another trope which can help us to understand what allows these seepages to
take place, viz. the idea of porous legalities.!? Porous legalities are created through
different forms and materials, but primarily through a profound distrust of the usual
normative myths of the rule of law, such as rights, equality, access to justice, etc. The lived
experience of most people, instead, points to a network of different day-to-day negotiations
with power that renders vacuous any neat binary of legal/illegal. The idea of a legal system
as being a porous one enables an alternative imagination which takes into account the
myriad forms of legality, from state legalities to non-state legalities and from individual acts
of illegality to social networks that transgress the law.

Social struggles can then be seen also as struggles for the redistribution of legalities
and illegalities produced in social conflicts, and porosity serves as a metaphor to
understand the continuous struggle for the appropriation of the means of production of
legality and illegality.

The slum dweller with a desperate instinct for survival has little choice but to ignore the
law in order to carry on with the rather difficult task of surviving a hostile city, challenging
the idea that it is the natural role of law to ensure public good. At other times, you follow
the pores created to benefit the elite few who know how to manipulate legal machinery in
their favour, and enter these pores to access an otherwise stubborn institution. Here for
instance, the idea of corruption and bribery (especially within the police force) acts like a
self-fulfilling prophecy which works at different levels for different kinds of claims. The music
company paying the police to conduct raids also has to deal with the policeman who will
pass the information of the raid to the pirates. A few pores exist as a part of the structure
and design of the legal order itself. Thus the loophole in the Copyright Act that allows the
production of cover versions becomes the basis for the creation of a new set of media
practices, which in turn create a new level of anxiety for regulation.



16 / Sarai Reader 2005: Bare Acts

One could understand these porous legalities as inevitable reproductions of social
relations of power, but social struggles, whether they constellate around power, law or
knowledge, also have an internal logic of their own where they tend to be performative, as
they actively produce (rather than merely reproduce) the forms of power, law or knowledge
that best suit their horizons of expectations. The tragedy would be to examine a practice
of illegality, especially around the media, within its own horizons of expectations. We need
instead to uncover the various constellations of fantasy, mobility, and innovations that mark
the realities of these social worlds. Santos, for instance, states: “For different reasons,
maps, poems and laws distort social realities, traditions or territories, and all according to
certain rules. Maps distort reality in order to establish orientations; poems distort reality to
establish originality and laws distort reality to establish exclusivity”.20

The figures of illegality pose fundamental questions to our neat categories of the liberal
public sphere, where citizens interact through constitutionally guaranteed rights, as the
exclusive mode of understanding the world of law and legality. The status of these
transgressors as the ‘not quite’ and yet ‘not quiet’ citizens creating their own avenues of
participation in the multiple worlds of media, modernity and globalisation demands that we
ask fundamentally different questions of the relationship between law, legality, property
(tangible and intangible) and that which we call the public domain.
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“...Bolti Band (SILENCED)!”

CLIFTON D’ ROZARIO

| have met in the Narmada valley. Living in Jalsindhi village, in the forests of the

Vindhyas right on the banks of the river Narmada, he can articulate the struggle and
rights of the adivasis, provide a grounded critique of large dams, reel off herb names and
where they can be found, and what ailments their potions would cure. With the same ease
he can sing the gayana,! the song of creation and evolution that has been passed down
orally from generation to generation of Bhilalas.?

However, like thousands of other adivasis in the Narmada Valley, Luharia has been in
the midst of a serious crisis for some time now. He is a declared ‘PAP', i.e., ‘project-
affected person’. From 1994 onwards, the rising waters of the Sardar Sarovar reservoir
submerged his fields each year during the monsoon. Post-2000, the increasing level of the
reservoir has permanently inundated his house and most of his flat and fertile lands. Though
this project has been hailed for its model rehabilitation policy by policy makers and the
Supreme Court of India, Luharia still awaits rehabilitation in Jalsindhi.

But this is not Luharia’s entire story. Like other adivasis in that region, from the early
1980s onwards he was part of organisations that have tried to press for adivasi rights.

Luharia Shankaria is probably one of the most articulate and even well-informed people
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Initially it was the Khedat Mazdoor Chetna Sangath that organised adivasis to demand
access to forest resources denied to them, to protest against and prevent exploitation of
adivasis by the Forest Department, etc. Thereafter, the Sardar Sarovar project emerged
from the dusty papers of developmental projects, and suddenly there was another
adversary. Adivasis like Luharia and other farmers from the plains upstream organised
themselves under the banner of the Narmada Bachao Andolan (NBA) to raise fundamental
questions about the efficacy of large dams, rights of project-affected people, the state’s
rehabilitation policy, and so on. Also raised were the issues of adivasis’ natural rights to
their ancestral lands, and the cultural losses that would be an inevitable consequence of
dam-induced displacement.

After years of dharnas (sit-in protests), deliberations with the state, satyagrahas and so
on, the NBA, in a move to augment its other strategies, decided to approach the Supreme
Court - the ultimate (at least officially) national arbitrator of justice — with the Writ Petition
No. 319 of 1994, filed in May 1994. The court stayed the construction of the dam for
almost five years. The matter was finally disposed on 18 October 2000, with the
construction of the dam being permitted subject, to fulfilment rehabilitation preconditions,
amongst others. Despite this — at least in the opinion of Luharia and others similarly
affected due to the judgment — rehabilitation is still awaited.

Continuing to hope that the Supreme Court would provide justice, the NBA filed Writ
Petition No. 328 of 2002, in which the court passed an order stating that every individual
oustee was free to approach the court with their grievance after they had exhausted the
other official avenues. Today, in early 2005, Luharia still awaits rehabilitation.

This essay is not an attempt to critique of the efficacy of the Sardar Sarovar dam, nor
is it in any way an attempt to valorise the NBA or its strategies. There has been so much
written on these that, at this point in time, one would have little to contribute. In fact, this
account does not even aim to critique the court for what it did not do for people like Luharia.
Indeed, much has been written on this as well. Instead, this article seeks to focus on the
fact that the court in particular and the legal discourse in general did not think it necessary
to hear him out, or rather, to let him speak. And yet found itself capable of talking about
him, and talking on his behalf.

“...Humru Othro e Kohnu Se (That is all | have to say)!”

In spite of running the real risk of reducing the serious implications of more than two
decades of organised resistance, let me try and provide a sense of what an articulation of
rights and entitlements by Luharia includes. More often than not, this description would
inevitably begin with the claim that adivasis were the original inhabitants of forests. The
narrative would then focus on the nature of the adivasi relationship to land, forest and water
from time immemorial, the struggles against the British for control of the forests during the
colonial period, stories of Khajya, Chitu, Bhima Naik and others3 that are historically
recorded and also are part of local legend and folklore. The account declares that India’s
Independence has not meant much to adivasis since they still face the same problems that
they always did. State presence is registered only in the repressive and exploitative form of
the forest department, and the overall lack of any development (no schools, roads, health
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service, public distribution system or any social welfare scheme). The account then moves
on to the need felt by adivasis to organise themselves: dharnas, satyagrahas, attempts to
get themselves rehabilitated, attempts to stop dam construction, the increased apathy of
the state, arrests, violent lathi charges, unfulfilled promises of rehabilitation, police firings,
continued mobilisation and the ongoing struggle.

There appears to be a curious
mix of both the traditional and the
modern, in the sense that the
adivasi understanding of
entitlements stems from both
customary rights of an indigenous
population, and citizenship rights
synonymous with the modern
Indian state. The context of dam
construction  brought another
source of legal rights to the
equation, in the form of
entitlements flowing from the
rehabilitation policy. However, the
centrality of traditional rights
around which other rights accrue is
clearly maintained. In this context,
the gayana can be seen to be the
epitome of these traditional rights,
passing from generation to
generation of adivasis, constantly
reminding them of their history and
simultaneously  defining  their
future.

“...All Rise!”

There is a definite method of
approaching the courts. First
through the intermediary, in the
form of the lawyer; and then the
arbitrator, in the form of the judge.
In the case of NBA, it was decided that public interest litigation would be filed before the
Supreme Court in New Delhi; and since one of ‘your lordships’ on the bench was the Chief
Justice of India, Court No. 1 it was. What is to be said to the court must “respectfully
showeth” only in a particular format, in English, substantiating “submissions” “before your
lordships” by referring to the Constitution, various parliamentary laws, rehabilitation policy,
international covenants and precedent judgments. The relief that is “respectfully sought”
from “this Hon'ble Court” is in the form of “prayers” which the court “may be pleased to”
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sanction. There are also dress codes, not only for the active participants in this floorshow,
but apparently, also for those attending court proceedings. Black gowns with different
modes of capes are a must, to distinguish the senior counsels from the junior advocates.

This is a far cry from the systems of dispute resolution that have evolved in adivasi
communities. These processes are designed to deal with disputes revolving around various
issues, which, to use common legal
parlance, are civil, criminal and torts. The
panch, or group of dais (wise old men),
whose closest parallel in the justice system
is the jury, sits to arbitrate over these
matters and resolve them. Disputes are
settled through a complex web of
negotiation and argumentation, and the
sitting on a single dispute will go on till
some form of a resolution is reached. There
is a general consensus about the
maintenance of decorum in these
proceedings and the inevitability of
acceptance of the decision of the panch.
Filing complaints in the police station is also
a practice, though adivasis are wary of this
because the police see this as an
opportunity to extract money from all sides.

There was no shift from prescribed
judicial form and content in the writ petitions
filed by the NBA. There was an attempt to
produce a document that best captures the
spirit and ideology of the movement within
the restrictive framework of constitutional
law. Needless to say it was in English, and
top-notch senior advocates of the Supreme
Court fought the case on behalf of the NBA.
It is my belief that this is not a comment on
the NBA; it is more a comment on the
rigidity of the legal discourse and legal
institutions that the movement chose to
approach. It is also a comment on the fact that in a democracy, there is pervasive belief
that the judiciary will deliver justice when all other avenues fail.

Senior activists of the NBA who possessed the necessary knowledge of English, the
writing skills and the ability to interpret the law produced the writ petition. The document
was produced following intense discussions on what should go into it; activists and village
representatives participated. It was then approved by the advocates for the NBA. The
petition was then filed. The respondents (in this case the Union of India, the state
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governments of Maharashtra, Madhya Pradesh, Gujarat and Rajasthan, and the authorities
placed with the responsibility of completing the project and rehabilitating the project-
affected people) then filed their responses to the writ. The petitioners, i.e., the NBA, then
responded to these through affidavits and counter-affidavits. Thus the cycle of written
submissions was set in motion. During hearings, the advocates decided which sections of
the legal documents needed to be emphasised and read out to the “lordships”, on the
assumption that the “lordships” would read the rest.

In such a process, the appropriation of the voice takes place at multiple levels to ensure
the effective silencing of the individual: from Luharia, to the person who represented the
case in the letter of the court documents, to what the advocates accepted as valid
arguments, and then, finally, to what the judges chose to listen to. The activists wrote the
legal documents, more often than not, raising crucial issues about the efficacy of the dam,
environmental impacts and rehabilitation, but also in reaction to the respondents’ legal
documents. The “lordships” of the Supreme Court heard the arguments of the senior
advocates appearing on behalf of people like Luharia, and read “writ petitions”, “affidavits”
and “written submissions” by the NBA activists.

The adivasi is thus effectively silenced not just through established institutional methods
but also through institutional discourse and form. The legal platform on which rehabilitation
issues were being contested was not the panch that he is accustomed to, where he could
argue his own case in his own language while articulating his rights using a familiar
framework. This is merely one example of the way in which law constitutes its own authority
in the most indiscriminate fashion, with language operating on behalf of power; it reinforces
hierarchy and subjugates litigants, who become spectators in their own drama.

In order for the court to even begin to understand why the adivasis do not want to leave
their lands, many other stories will have to be narrated and heard. One such is that the word
‘Jalsindhi’ actually means a ‘well of water’, and that the personified Narmada, on her journey
to the Arabian Sea from Amarkant, halted at villages during the night and listened to what
people had to say. However, to enable herself to stay still while she heard them, she flowed
into the earth, creating a well. Jalsindhi was one such village associated with the river. The
adivasi's relationship with his village and the Narmada is sacred, and central to his
existence. Other stories relate to sacred spots that are central to adivasi spiritual beliefs,
and whose relevance lies precisely in their location. For instance, the mountain of Rani Kajal
is the most important goddess of the Bhilalas.

There is a sacredness in the immediate geography that interweaves the adivasi past
with the present and the future, their spirituality and everyday life with their politics. This is
best communicated by the adivasi song of resistance that goes: “Rani Kajala suroo amu inu
kaha beeje humu juwanya/e to hamari paala kootri inu kaha beeje humu juwanya/baaji kaye
mota hoya inu kaha beeje humu juwanya (We are the children of Rani Kajal, why must we
fear these people [police, governments, etc.]/they are the dogs that we look after, why
must we fear these people/we have eaten what we cultivate, why must we fear these
people)"”.

These and similar articulations were denied entry into the official legal discourse. The
denial was at the level of representation on the official documents, i.e., petition, written
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submissions and affidavits; and at the level of oral testimony before the judges. Thus
people like Luharia have been denied opportunity to speak with their own voice.

However, the denial was not just of voice but also of presence. The sheer physical
distance between the adivasi areas and Delhi, the insurmountable financial implications of
the journey to the capital and the complications of city lodging curtailed the presence of
adivasis at the hearings of their petition. The adivasis in general do not move far from their
villages. Prior to getting involved in NBA activity and its dharnas in political centres such as
Bhopal, Bombay and Delhi, people like Luharia found no reason to travel to these places.

The censorship of adivasi presence continued on other levels. In one instance, certain
adivasis were told to take off their pagdis (turbans) before entering the hall of the court hall,
since such headgear would be disrespectful to the “lordships”. (Apparently, only Gandhi
topis and Sikh turbans are allowed into the rooms of the Supreme Court). After much
heated discussion, the adivasis were led off to the room of the head of court security, who
finally relented to their wearing their turbans in court after they convinced him that their
pagdis were as integral to them as a Gandhi cap to a Gandhian and a turban to a Sikh.

Once inside, the mechanisms of silencing were most evident. It was immediately
assumed that adivasis were vague spectators without the intelligence to understand the
arguments being presented. To the NBA's credit, it ensured that in all dam-related hearings
there were people like Luharia present, with activists or supporters constantly translating
the proceedings of the court. However, participation and inclusion was limited to this
gesture. The adivasis present were aware that a drama was unfolding before them, aware
of its repercussions, aware that they had little power to intercede on their own behalf.
Ranya dai, a senior adivasi activist from a village called Mukhadi in Maharashtra, once
remarked on this, and was appalled that the “lordships” chose to listen to “men in black
coats” instead of to him, considering that he could narrate his woes best.

Courtspeak...

To quote from the judgment: “The majority of the project affected families are involved in
rainfed agricultural activities for their own sustenance. There is partial employment in
forestry sector. Since the area is hilly with difficult terrain, they are wholly dependent on
vagaries of monsoon and normally only a single crop is raised by them”.

Contrast this with one of gayana verses: “Now God had a garden with all kinds of plants
in it. Part of his garden was for us humans - this was the garden of jowar. Then God gave
breasts to the jowar. Men fed from the breasts and blood flowed into their veins. That is
why if we do not eat jowar our blood dries up. For livestock there was a garden of jinjvi
grass and God gave it breasts. Livestock also came to have blood”.

Clearly, the relationship shared with land, food produce, livestock and fodder is more
than just a functional one. In adivasi lore, there are gods and goddesses for trees, grass,
mountains and animals, thus providing a concrete frame to understand the relationship
between nature and humans. To understand the adivasi relationship to land, one must first
comprehend this. One must also take note of the societal changes that have taken place
in adivasi communities, affecting prior harmonious and symbiotic relationships. Market
economy has clearly entered the lives of the adivasis, and their once-subsistence farming
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has now taken a commercial turn. As it happens, some semblance of their earlier
philosophy has been preserved through the tradition of the gayana. The courts, however,
were not interested in this. Their resistance is symptomatic of legal discourse’s inability to
accommodate any worldview other than its own; the skewed and arrogant power relations
at work enable it to dismiss alternative conceptualisations life, dismiss the possibility of
‘other’ modes of interlocution, dismiss the potential for consensus within hierarchical
parameters.

The court judgement went on to add that displacement was actually to the benefit of
the illiterate adivasis since they would be rehabilitated to new locations where they would
definitely be better off than they were at present; at their new locations they would have
more, and better, amenities than those available in their villages.

“...the tribals who are affected are in indigent circumstances and who have been
deprived of modern fruits of development such as tap water, education, road, electricity,
convenient medical facilities, etc...” This, the court believes, would lead to their “gradual
assimilation in the mainstream of the society” and “will lead to (their) betterment and
progress”.

The court did however note that “displacement of these people would undoubtedly
disconnect them from their past, culture, custom and traditions”, but added that this
becomes necessary for the greater common good. The court most emphatically states that
“a nature river is not only meant for the people close by but it should be for the benefit of
those who can make use of it, being away from it or near by”. Further, “realizing the fact
that displacement of these people would disconnect them from their past, culture, custom
and traditions, the moment any village is earmarked for take over for dam or any other
developmental activity, the project implementing authorities have to implement R&R
programmes”.

And here is the most audacious part of the judgment: “It is not fair that tribals and the
people in un-developed villages should continue in the same condition without ever enjoying
the fruits of science and technology for better health and have a higher quality of life style.
Should they not be encouraged to seek greener pastures elsewhere, if they can have
access to it...”

What is forgotten here is that people like Luharia want development but not through
displacement. In fact, the struggles that he embarked on from the beginning were for other
vital issues such as schools, roads and health services, along with the issue of control over
forests, etc.

“...kan closeion”*
The tenor of legal discourse in general gives the impression that it is not a direct method
of keeping people out, which would appear unjust and brutal. Rather, it is a sophisticated
exclusionary process, an oblique way of deciding who has something worthwhile to offer,
and who is qualified enough to speak.

Legal discourse as moderated by the Supreme Court does not provide a site for self-
representation by the adivasis of the Narmada valley; nor is there any accommodation of
their language or their claims to entitlement and justice. Further, this mode of legal rhetoric
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is also marked by an entrenched denial of the adivasi cultural knowledge base. There is a
physical, social and ideological impenetrability of the legal system; a continual regulation of
those who are compelled to negotiate this maze; a pompous assertion of omniscience,
from the approved dress code to the inflexibility of discursive strategies; an unshakeable
belief that it is logical and rational to the extent of accommodating all people; an arrogant
lack of any self-doubt regarding its capacities: such characteristics can only be attached to
the narrative of legal reason.

With regard to what he terms ‘legal deafness”, Peter Goodrich writes that “it exemplifies
an habitual logic of law, one which throughout its history has systematically obliterated
difference in all its manifestations...the logic of the common law has been one of a
comparable lack of alternatives, of a refusal to recognise that vast host of the other: the
outsider, the stranger, the vagrant, the marginal...What is their place in the law, what is their
voice, whose language do they use?”®

Bolti Band?

Yet this silencing does not go unchallenged; and at the forefront of this challenge are people
like Luharia. After the judgement, thousands of protesting adivasis and farmers from the
Narmada valley descended on the Supreme Court. For an entire day they blockaded the
gates, shouting slogans and giving fiery speeches critiquing the fallacy of legal reasoning.
Reportedly, never has such a picketing taken place in the history of the Supreme Court.

NOTES

1. The gayana is a narrative of the creation of the world and its living beings and is sung by the village
baduvas during the Indaldev pooja. The manner in which adivasis understand their natural rights over the
natural resources can be clearly understood from the gayana.

2. The Bhilalas are an adivasi community in Central India.

3. Khajya Naik, Bhima Naik and Chitu, known as thuggees in official records, fought against the Britsh in
attempting to retain the sovereignty of adivasis and their control over the forests. Local adivasi songs and
folklore contain renditions of their heroic deeds.

4. Kanin Tamil means ‘eyes’. This phrase means the conscious closing of eyes. Few of us play around mixing
two languages. This is one such example.

5. Goodrich, Peter. Languages of Law: From Logics of Memory to Nomadic Masks (Weidenfield & Nicholson,
1990, London).
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Lepers, Witches and '_l_n:f:l"t'lels
& It's a Bug’s Life &

FRANCESCA DA RIMINI

An eyewitness account of @ court case regarding the lawfulness of children in Australian
immigration detention.

Lepers, Witches and,_lnfiﬂels - Or Shall We Just Call Them Refugees?

n the sgaée--of four hours on 28 July 2003 the blue Adelaide winter morning turned to

bleak rain‘and wind. In the climate-controlled windowless Room R, on Level 5 of the Family

Court, the elements didn't have any impact upon the crowd of 60 human rights observers,
indigeno‘u_s"' elders, refugee activists, lawyers, spooks in il-fitting suits, journalists,
translators, detention centre drones and burly Federal Police. Just like the five Afghani
children' whose futures were at stake were unable to move us directly by their actual
pre'éehce. Like the weather, the infamous five existed outside of this impersonal room,
imprisoned for two-and-a-half years in the liminal space of immigration detention, between
the floor and the sky.
_ Their appearance in the courtroom could have provoked a very different atmosphere,

" “an interruption of the theatre of justice in the British colony? with its high church signs of

gowns, deep bows, and learned friends. The children’s absence mirrored the way the
Department of Immigration and Multicultural and Indigenous Affairs (DIMIA) consistently
referred to them as “unlawful non-citizens”3 who, since the failure of their appeal to the High
Court in February 2003, “have no rights of protection” under Australian law.

In recent years the government has waged a crushing, highly racialised propaganda
campaign* against a few thousand asylum seekers, ‘boat people’ who arrive after arduous
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and dangerous journeys® from mainly Middle-Eastern countries - Iran, Irag and Afghanistan.
Mandatory detention of asylum seekers in often remote secure facilities was brought in by
the Labor government in 1992, replacing the community-centred system of open migrant
hostels, and has been vigorously pursued by the conservative Liberal government. A strong
body of existing evidence points towards direct government involvement with the sabotage
and sinking of the SIEV X, causing the deaths of 353 refugees, mainly women and children.®

Options for those seeking shelter from persecution have worsened: years of detention
in prison camps, legal challenges followed by forced deportation, or a begrudging
recognition that the original claim for asylum status was valid. Or release on a Temporary
Protection Visa (TPV) valid for three years, after which the onus is on refugees to prove that
it is unsafe to return home. Thus, applicants are kept in a continual state of uncertainty.”
These kinds of grossly unjust, immoral and illegal acts have provoked thousands of
Australians, in big cities as well as small country towns, to establish connections and
friendships with refugees in and out of detention, working together the change the laws.

Looking around the courtroom, | wonder if some here have been involved in illegal direct
action such as assisting escapes from the infamous Woomera camp, and harbouring
‘escapees’ in safe houses.® | definitely see advocates who tirelessly chip away at the
mechanics of power, who form part of the net of people who engage inside and outside law,
as situations require.

The children’s father was present, flanked by three tagged Australasian Correctional
Management (ACM)° guards in ciwies and another company man looming in front of the
courtroom door. Mrs. X, seven months pregnant, had been rushed to hospital.

All rise for the entry of Justice Stephen Strickland.

Today is the hearing of two interim applications. The first recommends the children
reside in a suburban home provided by a welfare agency, with regular parental contact. The
second seeks that, pending final determination of the legality of their detention, they be
released from immigration detention.

There is a lengthy preamble whose phrasing is objected to by Mr. X on the grounds that
he is an Afghani national, not a Pakistani. The government has disputed his nationality since
two of his children attempted to seek refuge in the British Consulate in Melbourne.!0

The applicants requested that before the Final Hearing the judge visit Baxter Detention
Centre,'! where the father and his two sons now live (and possibly the Woomera Housing
Project!2 where Mrs. X and her three young daughters have been living since June). They
claimed that photographs of the centre don’t represent the real circumstances in which the
children are living.

Referencing the recent Full Court decision on the Palestinian refugee Al Masri,!3 the
judge clarified that the Family Court can release children on an interim basis from
immigration detention.

The applicants declared, “On one side we have the best interests of the children and on
the other the interests of the Minister”. Mrs. X won't cooperate with regard to leaving
Australia because of a fear of what would happen on her return to Pakistan. They noted that
the DIMIA affidavit admits that the security situation in Quetta, a town in Pakistan near the
Afghanistan border, is dangerous to any security officer who would accompany the family
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in a forced removal. So the situation of detention rolls on indefinitely: it is unclear for how
long Quetta has been unsafe, or if it will ever be deemed safe. DIMIA could force the issue
if they find a willing nation to accept the family, but they are getting no closer to finding this
place, and therefore the detention appears to be indefinite.

Speaking on behalf of the family, David Haines, Queen’s Counsel (QC), asked, “What
constitutes the best interests of the children?” Although the Immigration Minister asserts
that the children are in a stable situation and should not be separated from their parents,
the two brothers are in Baxter and the three sisters have been in Woomera in ‘home
detention’ with their mother — and the oppressive 24-hour presence of ACM guards. The
status of ‘family’ has already been destroyed. The affidavit of psychologist Ms. Karen
Fitzgerald recommended that the children be released to live with their parents in the
community with help from a supportive network, and that restoration of the children’s
psychological well-being begin immediately.

The judge questioned the implications of DIMIA's High Court Appeal to overturn the
recent empowerment of the Family Court.1* The Family Court has new power to give orders
pertaining to the accommodation, health and education of asylum-seeker children who are
deemed to be at “unacceptable risk” of “significant and/or permanent damage”. The
applicants noted that under the Migration Act the Minister has the power to authorise any
person to act as a detention officer, and that many places can be defined as detention
sites. For example, children can be placed under the charge of community workers even in
their own homes.

DIMIA declared that the judge was unfairly being asked to “forcibly remove” five children
from their parents and place them with two “non-professional carers”. Protection visas have
been refused because the family is from Pakistan, not Afghanistan. Mother and children
have lost all rights. The father’s visa has been cancelled. Family Court has the power to
release the children if detention is found to be unlawful, but not otherwise. The detention of
children will be unlawful if there is not a reasonable likelihood of removal from Australia.
Indefinite detention is not the same as “not short” detention. The woman and children are
from Pakistan. Obtaining the necessary travel documents for deportation can take a long
or a short time. These are unlawful non-citizens who have no right to remain in Australia.
The Minister is under a statutory obligation to remove them. They have no further right to
stay; they will be removed. These children as a matter of law must be removed from
Australia. It is important to bear in mind that immigration detention is not a punishment. Its
purpose is to separate unlawful non-citizens from the Australian community.

Silence in the courtroom.

DIMIA continued...

Immigration detention is voluntary in that it can be ended by a refugee agreeing to leave
the country. Mrs. X's unborn child will only be an Australian citizen if the parent is a citizen
or permanent resident. Baxter is a purpose-designed centre, with improved
accommodation. Medical facilities available. A balanced diet. None of the children has a
need for psychological monitoring. They haven't seen a psychiatrist because they haven't
needed one. The children are healthy and well-cared for. It will be a cruel psychological trick
to release the children as it would give them false hope that they could stay in Australia.
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The judge stressed that the applicants needed to provide more information on the
proposed housing and schooling arrangements for the children, should he order their
release. Because he had much new material to consider, he adjourned the handing down of
his landmark decision.

The Judgment, or, It's a Bug’s Life

Day 3.

Tuesday, 5 August 2003. 10.30 am

Courtroom R is crowded. Today the mother of the children is here in a hospital
wheelchair. She is wearing blue, with a blue headscarf. The children, five small pockets of
doomed Middle-Eastern anti-matter, five illegal non-citizens to the Australian government
and its honchos, are not here. Aged between 6 and 15, each has so far been in detention
for 947 days.

We are here for the handing down of Justice Stephen Strickland’s decision as to whether
it is in the children’s best interests that they be immediately released from immigration
detention. Aboriginal artefacts and paintings decorate the otherwise bland green room.
Quiet conversations, greetings and bodies criss-cross this space of ‘civilisation’, far
removed from Fortress Baxter and the rocket range ‘dongas’ at Woomera. The eldest two
boys had sought, and gained, illicit freedom for a few days around 27 June 2002, before
being shafted back to detention. Such impudence must be punished, and barring heads on
pikes, detention and deportation is the state’s preferred method.

Proceedings start at 11:05 am. The judge is unwigged and frocked up in a garment of
Jacobean simplicity. DIMIA furnishes two affidavits — one by solicitor Katherine Bean
attached to exhibits of the Case Management Plans by ACM officers for each child, the
other the expert opinion of Helen Turner, an ACM contract nurse who allegedly has regular
contact with the children.

Ms. Karen Fitzgerald, a psychologist and Director of Child Protection Services attached
to the Department of Paediatrics and Child Health, School of Medicine, at Flinders University
in South Australia is called as a witness, and swears an oath of honesty on the Bible. She
is @ woman of a certain age and grace who will maintain her professional resoluteness
throughout the ensuing cross-examination by DIMIA barrister Charles Gunst, QC.

Ms. Fitzgerald describes the affidavits as observations of, not conversations with, the
children. She states that it was difficult to comment on them, as “what is not here is
probably as important as what is here”.

Next is her cross-examination by Mr. Gunst, a portly being doing the devil's work,
assisted by Martyn Kennedy, a well-scrubbed younger man, and the silver-streaked Ms.
Bean. Gunst states that irrespective of where the children are staying, they will require
ongoing expert monitoring and assessment. Ms. Fitzgerald counters that they need
ongoing therapeutic help.

Mr. Gunst requests clarification of Ms. Fitzgerald's qualifications. She explains that she
is a psychologist with a BA and a Masters in Criminal Psychology from Flinders University.
Gunst notes that she is not a medical practitioner nor a psychiatrist nor a surgeon, and
possesses no tertiary qualification in psychiatry, nor a Diploma of Psychological Medicine.
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Her function is neither to diagnose mental illness nor to prescribe medicine. She is not a
registered or mental health nurse. She cannot do medical examinations, nor diagnose
neuroses or psychoses. Fitzgerald is unfazed.

Mr. Gunst has an existential moment. “Would you accept that psychiatry is the science
of the medical treatment of diseases of the mind, and that psychology is the science of the
study of the soul or the mind?”

It is curious to hear a digression on the soul in this most soulless of contexts. Fitzgerald
says that psychology is more multi-faceted in its diagnosis, and that Gunst's description did
not cover the range of assessments and treatment of disorders achieved by a variety of
therapeutic techniques.

Mr. Gunst continues by stating that Fitzgerald had not been engaged in treating the
children, her role being to interview the family and to provide a series of reports, dated
18/09/2002, 21,/07/2003 and 1/08/2003, and that these reports had been prepared in
knowledge of extant or potential court proceedings. His way of speaking gives a slightly
dirty edge to everything. He rhetorically muses as to whether the role of an expert is to be
impartial and objective. According to Fitzgerald, her role was to write a report with a view
to developing a plan. Gunst asks if she was aware that Australian legislation provides for
mandatory detention for visa-less non-citizens. He slides a second question in on this one'’s
heels. “Are you a supporter of mandatory detention of unlawful non-citizens?”

You can almost see Ms. Fitzgerald suspended in the witch’s chair above the icy black
pond here. “Recant, and your eternal soul, if not your mortal body, shall be saved!” She
replies, “l could talk about what | know, about mandatory detention in other countries, what
it's for”.

QC continues, “Are you a supporter of the method of mandatory detention used in this
country? Dealing with children who are unlawful non-citizens, are you against the idea of
their mandatory detention?”

Ms. Fitzgerald states that she believes mandatory detention is destructive for children.

QC queries, “Was that a view you held before you prepared these reports?”

Ms. Fitzgerald replies, “It is my responsibility to conduct assessments with a view to
acknowledgement of my own views. [...] | am fastidious in being impartial”.

QC Gunst barks, “Before you spoke to any child you had the predetermined view that
their best interests would be being released from the detention that the Parliament of
Australia has ordered?...You asked Mrs. X not only about herself but about her children?
You've reported these comments because you accept them as true statements about the
children?”

Ms. Fitzgerald replies, “l reported them because that's what she said”.

Mr. Gunst declares, “You noted that Mrs. X talked about her second son who tried to
hang himself. You accepted this. Putting aside the normal teenage-boy difficulties in eating
and sleeping. The 12-year-old who tried to hang himself. The 12- and 14-year-old children
stitched their lips together. These are dramatic assertions describing the behaviour of very
disturbed children”. The lawyer asserts that Ms. Fitzgerald had seen no evidence that any
of the alleged events had indeed happened, and that the “comprehensive management
plan” shows that no such events occurred. “If these most dramatic or florid episodes
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described to you had never happened, you would have to rethink your report”.

Ms. Fitzgerald agrees.

“Florid” is a term used to describe aspects of delusions or episodes experienced by
people in extreme mental states such as psychosis. Who is “florid” here — the ‘bad mother’
(bad because it is she who is responsible for her children’s situation, by seeking asylum),
the gullible psychologist, or the children themselves, “illegals” who have possibly broken the
law by escaping from immigration detention?'®> The word ‘florid’ in its common usage could
apply to Gunst himself with his rosy jowls and well-birthed girth.

Mr. Gunst complains that the witness provided no evidence of any previous trauma to
which the children had been subjected. Ms. Fitzgerald says something about coming from
another country.

The acoustics in the room are bad, and everyone in the gallery is leaning forward,
straining to hear. This is a landmark human rights case and it is important to hear
everything. But maybe the court administration has blown its budget on the safe Aboriginal
art rather than efficient audio (no in-your-face Gordon Hookey artworks, no Indigenous
artists making radical critique, just wooden artefacts).

QC (in an attempt at humour): “You're not suggesting that arriving in Australia is a
trauma?”

Ms. Fitzgerald didn't laugh. “My assumption is that they did not travel easily to this
country”.

QC: “Mr X. left for Australia without a word to his wife and children. Would this create
trauma?”

Ms. Fitzgerald: “Yes”.

QC: “Your report suggests that the impact of the children being in Woomera has been
superimposed by previous trauma”.

Ms. Fitzgerald: “My assumption is that seeking refugee status is going to involve
trauma”.

Moving from the microscope to the dissecting table, Gunst polishes his scalpel,
claiming that no attention had been given to existing family discord or pathology, and that
there was a need to know whether it was a happy or violent relationship. Was Ms. Fitzgerald
aware that Mrs. X had been assaulted by her husband recently, necessitating her transferral
to Woomera?

The psychologist says she is not aware of this.

Mrs. X immediately asserts that her husband didn't hit her. After the hearing, news
circulates that Mrs. X was angry at this slander, describing her husband as “a loving
husband” who had helped her transfer to Woomera so she could prepare the foods she
needed during pregnancy.

Gunst, earnestly: “The release of the children is not entirely without risk [...] They are in
Baxter or Woomera with their parents, people who speak the same language and have the
same faith”. He goes on, “Releasing the children into an English-speaking community house
which does not share the same faith poses a very great risk to their emotional well-being”.

(This is said about children who amongst them have shared 4,735 child days in a high-
security immigration prison. How can they ever recuperate 4,735 days of childhood?)
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Ms. Fitzgerald suggests that the experience of detention is the lens through which the
children are dealing with the rest of the world. “There is not a lot of restoring capacity when
the children can't see past that impediment. There is a tendency for children in general to
blame themselves for their predicament, internalising responsibility, which causes a
significant psychological impact. The most significant trauma is that the children think that
they are responsible for being in detention. No amount of professional help administered
within the detention centre environment will allay this; therefore, continuing detention for
these five children is the very worst scenario”.

Mr. Gunst returns to interrogation about schooling, homework, and bedtimes. Shooting
his final arrow for the morning, he opines, “It is easy for children to be presented as flat and
depressed, but when we look at these observations [Management Care Plans] we see
‘happy carefree children™.

After lunch, the QC pulls out comments from the individual management plans on each
little bug-child, creating a joyful fantasy world of magic faraway trees and Famous Five
adventures.

We are told that Child A, the eldest, has a record of breaches of security, assaults and
poor behaviour. At the same time he is a ‘capable student’, displays a ‘keenness to learn’,
is ‘increasingly approachable’ and a ‘polite, bright student’; all traits which DIMIA proposes
are inconsistent with ‘flat, depressed behaviour'. The psychologist responds that these
observations are not surprising, as school can be a place where children present like this.

(In 2002 | attended two days of the Human Rights and Equal Opportunity Commission’s
[HREOC] public national hearings on Children in Immigration Detention.'® Amongst the
witnesses were teachers who had been sub-contracted. They were not provided adequate
books or materials, only offered six- week contracts lest they form meaningful relationships,
were required to wear the regulation ACM guard overalls, and forbidden to act in a natural,
warm manner. Conditions were so bad that even contract employees suffered stress-related
illnesses.)!’

Mr. Gunst continues with his fable of Child A, mentioning soccer and a trip to the
cinema, literally saying, “A good time was had by all!”

Ms. Fitzgerald replies that it was difficult for her to comment on disconnected
observations, often unsigned case notes offering no clue as to their authors, their
expertise, or the context in which they were made. She states, “Depressed children don't
necessarily always present in the same way. ‘A’ is passionate about learning. He has been
in detention for some time. He's learnt how to respond, in an institution. These are things
he adores”.

Of the second eldest child, DIMIA claims that he is “pushing boundaries in terms of
asserting independence”. The psychologist reminds us that because “the children are living
in a restricted and impoverished environment, to extrapolate from normal children is risky”.

Ms. Fitzgerald says that she had worked for 15 years in child protection and has seen
many situations of poverty. “It was still a shock for me to visit Woomera and see the
conditions. When | saw Baxter Detention Centre, again | was shocked. If you look at these
children out of detention, you would expect to see that children would move around the
neighbourhood and home without going through security. All meals wouldn't necessarily be
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at a set time. Think about a normal environment and look at how the children live; not even
in a minimal way does detention come close. We are talking about psychological safety,
where children grow up with parents in charge of their lives, not an institution”.

Gunst returns to his romper-stompering. “You came to your task with a predetermined
view that no children should be in detention”. Ms. Fitzgerald disagrees, saying that
assessment involves a complex mix of a number of aspects of a child’s life. Mr. Gunst, QC,
retorts, “Gym, gardening, soccer, basketball — you don't seriously call that impoverished?”

Ms. Fitzgerald replies, “The notes capture moments of activity. Children have a
psychological life as well”. She claims that the case management notes were not
diametrically opposed to what she had reported but formed part of a bigger picture.

Gunst contends, “These observations are of a happy boy having fun”. He moves on to
Child C, the eldest of the family’s three daughters. He chooses observations from the ACM
notes which generate a spooky Lucien Freud superrealist painting of “a well-behaved young
girl”, “generally happy, polite, cheerful”, “doing well at school”.

The psychologist states, “This is a child who internalises her feelings. She is overly
accommodating. | would be concerned. This list appears to describe a child who is
compliant. | would ask questions about what that compliance means”.

DIMIA's lawyer says that the notes show the children are coping well, and are happy and
well looked after. Not having any new “evidence” to support this dogma, Mr. Gunst dredges
up his pre-lunch shock-and-awe tactic, designed to intimidate a cautious judge into toeing
the line. He asks reprovingly, “If the children are taken out of detention, put into a new
school, then after one day, or a month, are uprooted again and taken back to immigration
detention, isn't there a very grave risk to their mental well-being?”

Ms. Fitzgerald repudiates this, saying the children needed ongoing therapeutic
intervention away from detention.

Mr. Gunst declares very little benefit would accrue in a month of therapy. Here is the
anomaly of DIMIA's position — these are “happy and carefree children” and yet there is
concern about the length of restorative therapy they need. Mr. Gunst suggests that Ms.
Fitzgerald had a false view of the children and that there is no evidence of an attempted
hanging. She replies that Family and Youth Services (FAYS) have documented the suicide
attempt.

“Wouldn't it be a cruel trick to release these children for a short period of time, only to
be re-detained?” Gunst asks. Ms. Fitzgerald opines that this would not be the case if the
children understood the context.

Mr. Gunst insists, “Do the children understand that they have no prospect of getting a
visa? It poses quite a considerable risk letting a child — a fifteen-year-old young man - into
the community. Isn't he much safer being observed, rather than being out, unsupervised? A
High Risk Assessment Team exists at Baxter”.

Thus ends the cross-examination.

David Haines, QC, the barrister for the children and their parents, asks Ms. Fitzgerald
if any of Mr. Gunst's questions gave her reason to change the opinions in her reports. She
replies that the thought of the children being released for just a day or a week would give
her pause.
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Accusing DIMIA of being selective and only reading the happy parts of the Management
Notes, Mr. Haines says that the documents in their entirety showed a different perspective
on each of the children. He notes that at the end of each entry there was generally a name
and a title; EO, Case Manager, Teacher, Detention Officer, etc. “How much weight should
we give to Detention Officers employed by ACM to detain people? Their jobs depend on how
they detain people”.

Mr. Haines raises a pertinent observation. “A plan is something that looks to the future.
This is not the case of these individual Management Plans”.

Doggish Gunst refers to the nurse’s affidavit, saying ambiguously, “She is there to
watch for symptoms of mental health and take steps to remedy. [...] These reports show
normal ordinary teenagers who aren’t happy all the time, nothing more than that”.

He reiterates that this case was an Interim Application and that the judge has to be
satisfied that, firstly, there is a prima facie case that the detention of children is unlawful;
and secondly, that it is in the children’s best interests that they be released into the
community. “Your Honour has been asked to take a leap in the dark. They are settled and
in a known situation at Baxter and Woomera. If you release them, where will they be
tomorrow? These children are far better off with their parents”.

The judge adjourns to prepare his judgment.

Crime and Punishment
We returned a few hours later and the judge summarised the evidence. Mrs. X's affidavit
declared she has made the children aware that if they are released they may be returned
to detention, and possibly deported to Pakistan. The judge complained peevishly that her
statement didn't describe the children’s reaction, and therefore “it goes nowhere near to
answering the concerns” that had been raised.

“I have far more information before me now. As a result | cannot take the same position
as | did last Friday on my reasons for judgment regarding the preferred environment,
because of the deleterious effects of detention on children. Because of the cross-
examination | can't simply say | take Ms. Fitzgerald's report at face value. There is still not
sufficient information to make a definitive decision”.

During this declaration, a visibly inconsolable Mrs. X was wheeled out of the
courtroom. Before she left, a family friend approached to hug her goodbye and the
ACM harpies swooped in, forming a human shield. But tenderness won, and a kiss
slipped through.

Justice Strickland droned on, impervious to the oppressive atmosphere
that had descended. “The cross-examination raised concerns about the
soundness and justification of Ms. Fitzgerald's opinion”. He said he
wasn't convinced by DIMIA's argument that she held a pre-
concerned notion about mandatory detention. “However, Ms.
Fitzgerald has accepted what the mother has said about her
children, and this has formed the basis of her conclusions”. The
judge said that he doubted if the boy had attempted suicide,
and had sewn his lips together, whilst acknowledging that
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the written report by FAYS on “the most florid example of self-harm” had added to the
psychologist’s acceptance of the mother's words. Justice Strickland said that with regard
to previous trauma experienced by the children, Ms. Fitzgerald had made various
unsupported assumptions regarding their arrival in Australia.

Perhaps her reluctance to delve into the family’s past was deliberate. During the HREOC
hearings, health professionals noted that asylum seekers have come from highly traumatic
situations. Each time people must reiterate the circumstances that led them to flee they can
become traumatised again, as to re-narrate a trauma is to relive that trauma.

The judge continued, saying he wasn't satisfied about the children’s knowledge of their
impending removal to Pakistan. He raised the issue of “pre-existing family violence”, asking
whether the children’s psychological health could be attributed to this phenomenon.

Justice Strickland summarised the psychologist's position — the children blamed
themselves for their predicament. Detention has had a significant impact on how they view
themselves, their parents and the world. Their mental health cannot be addressed whilst the
children remain in continuing detention. He parroted DIMIA's professed concerns about
Centacare’s fostering arrangements, asking who would accompany the children to the
mosque and school, how would their health needs be met? He painted a bizarre picture of
five little ragamuffins and truants, abandoned by their foster carers, and presumably left to
eat grass and twigs by the side of the road.

He reiterated that there was no evidence regarding the children’s views on the
possibility of a re-detention, which would be inevitable if the family were to be removed from
Australia. He pointed out the inconsistencies between the mother's account of her children’s
well-being and account presented in the Individual Management Plans, and refuted the
inference by the applicants’ lawyers that observations written by ACM employees could be
self-serving. The judge declared that he couldn’t assess the facilities at Baxter. He wanted
more details on the proposed therapeutic intervention.

“These children are vulnerable. They will be separated from their parents in a strange
environment. The family are being separated in this proposal”.

(This seems to suggest that detention itself is a normative environment, in which the
children are not vulnerable. How dangerous is it for us as a society to normalise the material
and human architectures of detention to the point where it becomes the favoured
environment, on the basis that it is a known entity, whereas a life lived in freedom always
involves choice and uncertainty and their consequences?)

The judge said that he was now even more concerned as to where the best interests of
these children lay, and complained that there had been a “headlong rush to the interim
proceedings. Not enough thought has been given to the children”.

His final words were, “On the evidence | have now, | am not satisfied that it is in the best
interests of the children to release them. These children remain the innocent victims in this
whole scenario. | dismiss the application”.

Postscript, 19 December 2004
Deeply unhappy with this result for the children, a legal team took the matter to the Full
Family Court which ruled for the children’s release into a home under the care of the
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Catholic welfare agency Centacare and Iranian foster parents.!® The children’s beloved
uncle was forcibly deported in 2003 and arrested upon arrival at Karachi; he had to bribe
his way back to Afghanistan. Mrs. X remained in detention in a motel in Adelaide with three
ACM guards until the birth of her baby. Family friends were prevented from visiting Mrs. X
and her newborn in hospital, and flowers and cards were not delivered, implicating the
government-run Women and Children’s Hospital in the continuing cruel treatment of the
family. Mrs. X and the baby were kept under guard in the motel for a further eight months.
Mother and infant were then reunited with the elder five children. Mr. X remains in Baxter
Detention Centre. On 29 April 2004, the High Court ruled that the Family Court did not have
the power to release the children from detention.® In November 2004, the Minister denied
another application for refugee status and told the family they would be sent “home” (to
Pakistan). And yet another legal failure:?° In an act of the greatest cowardice ever seen in
an Australian suburb, 20 prison guards and immigration officials stormed the suburban
home of the family on 18 December at 7 am, dragged them out of bed and sent them back
to Baxter.?0 The family was forcibly deported to Rawalpindi on 30 December.2! After their
arrival, they were refused accomodation in a Rawalpindi hotel as they had not been issued
with passports, or appropriate travel or identity documents. The family has been presented
with a bill for S1 million by the Australian government, which is one-third of the estimated
cost of their detention, according to DIMIA.2?

(Original text written in August 2003 and published under a pseudonym on Adelaide
Indymedia, various mailing lists and as an illustrated text on Refugee Media Space
(http://refugee.autonomous.org). This shorter version was edited for the Sarai Reader 05:
Bare Acts in December 2004)

NOTES

1. The family requests that their name not be published.

2. As Indigenous activist and historian Gary Foley explains in Assimilating the Natives in the U.S. and
Australia: “In 1788 the imposition of British sovereignty on Australia was justified by the notion of terra
nullius, which was a convenient means to avoid the problem of just reparations for the indigenous
inhabitants who, in the process of being dispossessed, were thereby deemed sub-human. Ironically, at the
same time these sub-humans were instantly transformed into ‘British subjects’ who were now ‘protected’
by, and expected to conform to, British law. Thus the Aboriginal and Islander people of Australia were
denied the opportunity to establish treaties and have some measure of control over both their land and
future destinies”. Source: http://www.kooriweb.org/foley/essays/essay_15.html

3. Legal definition “unlawful non-citizen” under the Migration Act 1958:
http://www.austlii.edu.au/au/legis/cth/consol_act/mal958118/s14.html
See for example the election-winning “children overboard” saga at http://truthoverboard.com.

5. The Tampa narrative is a striking example, with the Australian government doing its utmost to prevent Arne
Rinnan, the captain of the Norwegian vessel MV Tampa, from rescuing 438 people from their sinking boat,
Palpa. See for example http://www.wsws.org/articles/2001/sep2001/refu-sO1.shtml; and rescue
account by refugee Juma Khan Nazari at http://www.safecom.org.au/tampa.htm. In 2002 the United
Nations High Commissioner for Refugees awarded the Tampa crew and owner the Nansen Refugee Prize.
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See Marr, David and Marian Wilkinson, Dark Victory (Allen & Unwin, 2002, Sydney). Along with “children
overboard”, the Tampa incident played a major role in the government’s re-election in 2001. The asylum
seekers, mainly from Afghanistan, were eventually dumped on the impoverished island of Nauru, as part
of Australia’s “Pacific Solution”.

See http://www.adelaide.indymedia.org.au/newswire/display_any/6442/index.php

and an Amnesty report at http://www.scoop.co.nz/mason/stories/W00401,/S00029.htm

Meticulous documentation at http://sievx.com, and continuing research at

http://tonykevin.com. See also Kevin, Tony, A Certain Maritime Incident: The Sinking of SIEVX (Scribe
Publications, 2004, Melbourne). The name of the boat has never been stated - it carried no name
markings. Tony Kevin called it SIEV X — ‘Suspected lllegal Entry Vessel, Unknown’ — in March 2002, very
early in the Senate enquiry. That name quickly became generally accepted as the identifying name of the
boat in the enquiry, by the authorities as well.

Immigration Minister (now Attorney-General) Philip Ruddock introduced the Temporary Protection Visa (TPV)
in October 1999.

See http://www.immi.gov.au/facts/64protection.htm; and critique by Peter Mares, “It's Time to Clean Up
the Mess of Temporary Protection Visas” at
http://www.apo.org.au/webboard/items/2004,/06/00711.shtml

On 1 December 2004, the Federal Police raided homes of activists suspected of arranging false
passports for refugees. The following day the government introduced a new parliamentary bill increasing
the penalties for passport fraud from $5,000 and two years jail, to $110,000 and a maximum of 10 years
jail.

Australasian Correctional Management (ACM), a subsidiary of the US Wackenhut, ran all of Australia’s
Detention Centres. The tender was awarded in August 2003 to the security giant Group 4 Falck Global
Solutions. See http://www.group4securicor.com/

British Foreign Minister Jack Straw refused protection and threw the kids back. Straw was exonerated of
charges of violating the boys’ human rights in a recent case to the British Court of Appeal. The court ruled
that British authorities wouldn't expect children to be exposed to inhumane and degrading treatment in
Australia.

See http://www.abc.net.au/news/newsitems/200410/s1223562.htm

See http://www.adelaide.indymedia.org.au/newswire/display/7636/index.php

regarding possible government involvement in identity fraud to discredit Family X.

. Baxter, a purpose-built immigration prison facility opened in July 2002, is situated near Pt. Augusta, four

hours due north of Adelaide, on the edge of the desert. On 1 December 2004, 252 people were
imprisoned there.

The now decommissioned detention camp at Woomera is a seven-hour drive north of Adelaide in the Great
Victorian Desert. It is close to Maralinga where the British tested atomic bombs between 1953-56, causing
the deaths and radiation sickness of hundreds of nomadic Aboriginal people. Situated close to the closed
US Narrungar military base/listening post, the town now services a rocket testing range.

See http://www.iratiwanti.org

A landmark ruling of habeas corpus, as the detention of this stateless Palestinian from the Gaza Strip,
imprisoned as a refugee for five years in Australia, was deemed to be indefinite and therefore
unconstitutional. See http://www.austlii.edu.au/au/cases/cth/FCAFC/2003/70.html

See the original judgment at
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15.

16.

17.

18.

19.

20.

21.

22.

http://www.austlii.edu.au/au/cases/cth/family_ct/2003/451.html

See also http://www.aph.gov.au/library/intguide/SP/Childrendetention.htm

There have been a number of challenges concerning whether escape from detention is in itself a crime.
On 6 August 2004 the High Court of Australia ruled 6 to 1 that a refugee had no right to escape from
Woomera even if he could show that conditions of detention were harsh. The one dissenting judge, Justice
Michael Kirby, argued that a substantial body of disturbing evidence exists to indicate detention centre
conditions were inhumane and intolerable. “We should not give a legal answer that future generations will
condemn and that we ourselves will be ashamed of”, Kirby said. The judgment is online at
http://www.austlii.edu.au/au/cases/cth/HCA/2004/36.html.

See media report at http://www.smh.com.au/articles/2004,/08/06,/1091732062324 .html?from=storylhs
See A Last Resort?: the extensive final report resulting from the HREOC enquiry at
http://www.humanrights.gov.au/human_rights/children_detention_report/index.html

See Four Corners, TV documentary transcripts online at
http://www.abc.net.au/4corners/content/2003/20030519_woomera/default.htm

See media report at
http://www.theage.com.au/articles/2003/08/25/1061663734924 .html?from=storyrhs

The High Court ruled that laws relating to mandatory detention of “illegal non-citizens” included children.
See the judgment at

http://refugee.autonomous.org/docs/bakkids-judgment-250803.pdf

Media report at http://www.smh.com.au/articles/2004,/04,/29/1083103589964.html 29 April ruling at
http://www.austlii.edu.au/au/cases/cth/high_ct/2004,/20.html

This has been unsuccessfully challenged, and recently in a ruling of October 2004.
http://www.austlii.edu.au/au/cases/cth/high_ct/2004,/49.html

See media report at
http://www.theaustralian.news.com.au/common/story_page/0,5744,11704639%255E2702,00.html
http://www.smh.com.au/news/National/Bakhtiari-family-deported-under-cover-of-
darkness/2004,/12/30/1104344932116.html
http://www.theage.com.au/news/Immigration/Bakhtiyaris-head-for-Afghan-home-
report/2005/01,/04/1104601331085.html
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0f Butchers and Policemen

Law, Justice and Economies of Anxiety

GUNALAN NADARAJAN

Deconstruction as Justice

The common criticism of deconstruction’s ‘lack of an ethics’, or charges of its anti-ethical
stance, could be understood in the light of an anxiety that Derrida has constantly sought to
(reintroduce into and often retain in the structure of decision, into the realm of the ethical.
The deconstructive enterprise, critics claim, destabilises any and every ethical stance
through subjecting it to what seems like an infinite critical interrogation that makes ethical
action/decision (almost) impossible.

Derrida's “The Force of Law: The Mystical Foundation of Authority”,! (henceforth
referred to in this essay as FL) is said to have offered “his most strenuous response to date
to the charge that deconstruction is unethical or anti-ethical” (Kearney, 1993:35). He argues
here that the incompatibility between deconstruction and the ethical question of justice is
more apparent than real, insofar as his previous “discourses on double affirmation, the gift
beyond exchange and distribution, the undecidable, the incommensurable or the
incalculable or on singularity, difference and heterogeneity are also through and through, at
least, obliquely discourses on justice” (FL, p.7). This essay seeks to explicate Derrida’s
notion of justice as that which perpetually deconstructs law insofar as it highlights the
jurisprudential process as an urgent coming to decision even and especially without
precedence, rather than as a mere calculated exercise of legal precedence.

Origins Problematised

Rosenfeld notes that a serious engagement with deconstruction does not allow one the
comforts of an “easy solution to the crisis affecting legal interpretation” (Rosenfeld,
1993:153). In fact, as Derrida shows in the “multiple protocols and detours” that
characterise his own address, one cannot even begin to speak about justice without a
betrayal of the very precepts of that justice, insofar as the definitive moment, that is, the
moment that defines, is always one of violence (and force). Derrida finds this exemplified in
Montaigne’s notion of the “mystical foundation of authority”.2 The deconstructive critique of
jurisprudence could be conceived thus, as centred on a problematisation and
demystification of this notion of the origin/foundation (especially that of original intent) in
legal interpretation. Deconstruction presents a two-pronged critique of this jurisprudential
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reliance on the foundational/original. First, it reveals the contamination of the inaugural
mo(ve)ment by a law-founding violence that is antithetical to the very notions of legitimacy
subsequently instituted. Second, deconstruction points to “the multiple writings, erasures
and intersubjective collaborations” (Rosenfeld, 1993:153), the traces of the other, that
infuse the original law-founding moment; thus frustrating a naive jurisprudential identification
of/with original intent.

The call to justice or the demand on one to make a legal decision marks the inaugural
instance of a particular law. The beginning, the point at which something is defined as law
(legal), is an inauguration instituted by a violence on its own precepts; what Benjamin
characterised as law-founding violence. The sources that “justify” a particular law, however,
are always extrinsic to itself in its founding moment.3 As Kearney notes, “(t)he foundation of
a law is always outside the law thus founded. The principle of foundation cannot found itself”
(Kearney, 1993:35). The inaugural is here, as in Heidegger, a necessarily violent
mo(ve)ment.*

This inaugural mo(ve)ment, for Derrida, is also a performative (& la Austin) mo(ve)ment:
“The very emergence of justice and law, the founding and justifying moment that institutes
law implies a performative force, which is also an interpretative force...of a performative
and interpretative violence that in itself is neither just nor unjust and that no justice or
previous law with its founding anterior moment could guarantee or contradict or invalidate”
(FL, p. 13). This ‘original’ point, at which Derrida posits a limit to (justifying) discourse, is
filed with (“emptied out” as) a space of silence and as the mystical (in fact, mystical
because silent) — as a “violence without ground” (FL, p. 14).> A silence constituted by a
silencing; a space that coheres because of its refusal to ‘hear’ what Derrida calls, the “call
of the other”. A discursive coherence constituted by the muted voices of some other.

Slavoj Zizek provides an excellent discussion of this originary complicity between
violence and law in his They Know Not What They Do: Enjoyment as Political Factor
(1991), where he arrives at insights similar to (though independent of) Derrida’s “The
Force of Law” essay. Zizek notes that “any given field of symbolically structured
meaning in a way always presupposes and precedes itself. Once we are within a field of
meaning it is by definition impossible to adopt an external attitude towards it”, so much
so that “(the hidden chasm of this vicious circle appears only at its purest under the
guise of tautology: ‘law is law’, ‘God is God” (p. 203). In a way that critically echoes
Pascal, Zizek invokes this tautology as the very basis of the mystical authority of law.’
He employs Pascal’s discussions of how the law functions through a careful deception
of those it subjects. For Pascal, “ ‘(a)t the beginning’ of the law, there is a certain
‘outlaw’, a certain Real of violence which coincides with the act itself of the
establishment of the reign of law”. However, it is “the disavowal of this violent act of
foundation”, of this originary usurpation, that sustains the legitimate appeal of the law.
“The illegitimate violence by which law sustains itself must be concealed at any price,
because this concealment is the positive condition of the functioning of law: it functions
insofar as its subjects are deceived, in so far as they experience the authority of law as
‘authentic and eternal’ and overlook ‘the truth about the usurpation™ (Zizek, 1991:204;
emphases mine).8
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It is from a sensitivity to the problematic origins of/at the institution of law that
deconstruction advises caution toward the more “narrowly circumscribed and simpler
jurisprudence of original intent, where the meaning of the legal texts can be precisely
framed by reference to some transparent, self-present intent of the framer of a constitution,
a legislator or a party to a private contract” (Rosenfeld, 1993:153). The conception of an
“original intent” institutes a discursive economy of the actual historical contingencies that
may have infused and informed the interpretative context at its “original” instance (instant-
iation). “From the standpoint of deconstruction, every writing (including the writing of laws)
embodies a failed attempt at reconciling identity and difference, unity and diversity and self
and other”; thus, any pretensions, as those made by much legal discourse given its
“universalist aspirations”, to have achieved such a reconciliation, “can only be the product
of ideological distortion, suppression of difference or subordination of the other” (ibid.,
1993: 153).

For Derrida, this economy of/in law, providing calculability, constitutes its critical
difference from justice. He says, “(law (droit) is not justice. Law is the element of
calculation, and it is just that there be law; but justice is incalculable, it requires us to
calculate with the incalculable”. Such contention with incalculability constitutes the “aporetic
experiences” which are “improbable as they are necessary, of justice” (FL, p. 16). Thus,
resorting to the economizing gestures of “original intent”, legal interpretation/decision
would inevitably circumvent the responsibilities and (according to Derrida) “healthy”
anxieties entailed by/in the call of justice.?

The fact that law's “ultimate foundations are by definition unfounded”, however, is for
Derrida “not bad news”, as long as it does not “serve as an alibi for staying out of juridico-
political battles”. He claims that “it is this deconstructible structure of law (droit)...that also
insure(s) the possibility of deconstruction. Justice in itself, if such a thing exists, outside or
beyond law, is not deconstructible”. From this fact of the essential impossibility of
deconstruction with reference to justice, Derrida moves on to claim that “Deconstruction is
justice” (FL, pp. 14-15).1° Thus, while the programmatic structure of law makes it amenable
to deconstruction, the unprogrammatic structure of justice makes it inseparable from
deconstruction. This means that “deconstruction takes place in the interval that separates
the undeconstructibility of justice from the deconstructibility of droit (authority, legitimacy,
and so on)” (FL, p. 15).

For Derrida, deconstruction, which is “already engaged” in the “demand for infinite
justice” (FL, p. 19), must be “juste with justice, and the first way to do it is to hear, read,
interpret it, to try to understand where it comes from, what it wants of us, knowing that it
does so through singular idioms...and also knowing that this justice always addresses itself
to singularity, the singularity of the other, despite or even because it pretends to
universality” (FL, p. 20). Hence, deconstruction confronts issues of justice not as
programme but as vigilance;!! “a responsibility before the very concept of responsibility
that regulates the justice and appropriateness (justesse) of our behaviour, of our
theoretical, practical, ethico-political decisions” (ibid.). He claims that this responsibility
holds one in “a moment of suspense, this period of epoche, without which, in fact,
deconstruction is not possible”.
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He also suggests that this moment is “always full of anxiety” but consoles somewhat
with the rhetorical remark, “but who will claim to be just by economizing on anxiety?” (FL,
p. 20; emphasis mine). Derrida seems to have identified such anxiety as/with the very
force that moves and maintains the deconstructive enterprise with reference to the question
of justice. “For in the end, where will deconstruction find its force, its movement or its
motivation if not in this always unsatisfied appeal, beyond the given determinations of the
what we call, in determined contexts, justice, the possibility of justice?” (ibid., pp. 20-21).
Thus, Derrida conceives justice as that which lodges itself into the legal machine as an
“unsurpassable aporia” (Cornell, 1992:133) that constantly de-constructs it. A careful
analysis of this notion of justice as aporia is necessary before one can “judge” the ethics
of responsibility (and structure of decision) Derrida derives from it.

Aporetic Justice

[t has been shown thus far that, for Derrida, illegitimacy lurks at the origins of every law,
insofar as nothing that precedes it could lend it legitimacy. “The foundation of any and every
law is marked by an originary contamination” (Kearney, 1993:35).12 His deconstructive
stance as justice demands a recognition of this originary contamination; a recognition that
helps prevent the justification of and reverential adherence to some present norm as justice.
Derrida attempts to effect this deconstructive attitude as justice by identifying aporia as
fundamental to the constitution and operation of justice. For Derrida, a proper contention
with the call of justice should be based upon a “working through” of these aporias “between
law and justice” with reference to which “deconstruction finds its privileged site — or rather
its privileged instability” (FL, p. 21).13

Derrida identifies “three examples of the operational force of Justice as aporia” (Cornell,
1992:133). First, he introduces the aporia between epoche and rule. The one who is called
to judge always confronts an aporetic between the law/rule, which unambiguously pre-
scribes what the decision ought to be and the demands of justice that advise/necessitate
a “fresh” interpretation of the prescribed law vis-a-vis the specificities of the case at hand.
Derrida claims that “(t)o be just, the decision of a judge, for example, must not only follow
a rule of law but must also assume it, approve it, confirm its value, by a reinstituting act of
interpretation, as if ultimately nothing previously existed of the law, as if the judge himself
invented the law in every case”. This “reinstituting act of interpretation” is one that coheres
with the pre-scribed rule without conforming to it insofar as it “suspends” it “enough to
reinvent it in each case, rejustify it, at least reinvent it in the reaffirmation and the new and
free confirmation of its principle” (FL, p. 23).

The second aporia issues from what Derrida calls the “ghost of the undecidable”. The
“undecidable” is “not merely the oscillation or the tension between two decisions; it is the
experience of that which, though heterogeneous, foreign to the order of the calculable and
the rule, is still obliged...to give itself up to the impossible decision while taking account of
law and rules” (FL, p. 24). Here, the similarities and affinities with the first aporia seem
obvious. Legal prescription/decision is always problematised and even defined by some
reference or other to issues of justice that defy calculability and/or universalisability.
Similarly, these very notions of justice operate as, and are articulated through, some form
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of rule determination or legal system. Derrida claims that “(a) decision that didn't go through
the ordeal of the undecidable would not be a free decision, it would only be the
programmable application or unfolding of a calculable process. It might be legal; it is not
just” (FL, p. 24). However, Derrida should not be mistaken, as he has been by many of his
critics, to be pointing to the impossibility of decisions/judgements. It is useful to see the
“undecidable” as the space/spacing of justice that punctuates legal
interpretation/decisions with an “other” that is otherwise suppressed. It is an
“acknowledgement of otherness in sameness, of the extralegal in the legal” (Kearney,
1993:38). For Derrida, in fact, justice is this spacing that allows for the “other”.

Thus, “(there is apparently no moment in which a decision can be called presently and
fully just; either it has not yet been made according to a rule, and nothing allows us to call
it just, or it has already followed a rule — whether received, confirmed, conserved or
reinvented — which in its turn is not absolutely guaranteed by anything; and moreover, if it
were guaranteed, the decision would be reduced to calculation and we couldn’t call it just”.
This nudges Derrida to claim that “the ordeal of the undecidable...is never past or passed,
it is not a surmounted or sublated (aufgehoben) moment in the decision. The undecidable
remains caught, lodged, at least as a ghost...in every decision, in every event of decision.
Its ghostliness deconstructs from within any assurance of presence, any certitude or any
supposed criteriology that would assure us of the justice of the decision” (Derrida,
1993:24-25). However, Derrida notes that this “infinite call to justice” is caught in constant
conflict with the urgency demanded of just/ethical action. While the infinite call to justice
involves one in some (necessary?) period of ‘waiting’, justice itself “cannot wait” insofar as
“a just decision is always required immediately, right away” (FL, p. 26).

The third aporia is the urgency that always frustrates and interrupts the
cognitive/ethical deliberations entailed in matters of justice. Since the decision makes
immediate demands for justice, Derrida claims, it “cannot furnish itself with infinite
information and the unlimited knowledge of conditions, rules or hypothetical imperatives
that could justify it”. In fact, even if all the necessary information could be gathered and be
at one’s disposal, “the moment of decision, as such, always remains a finite moment of
urgency and precipitation, since it must not be the consequence or the effect of this
theoretical or historical knowledge, of this reflection or this deliberation, since it always
marks the interruption of the juridico-or-ethico-or-politico-cognitive deliberation that
precedes it, that must precede it...a decision of urgency and precipitation, acting in the
night of non-knowledge and non-rule” (FL, p. 26).14

Borrowing from Kierkegaard, Derrida asserts that the “instant of decision is a madness”
(FL, p. 26), where the “madness” suggests not the lack but the impossibility of cognitive
reference in the decision.!® The moment of decision thus infused by this “overflowing of the
performative” (ibid., p. 27) advances urgently and where its relationship to knowledge is
heterogenous, toward “a future which is not known, which cannot be anticipated” (Derrida,
1994:38). Thus “(jlustice remains, is yet to come, it is a venir, the very dimension of events
irreducibly to come” (ibid.). For Derrida, it is excess and/or heterogeneity that
characterises the horizons of one’s knowledge with reference to some decision that
ensures justice as a venir, as always-yet-to-come.



Disputations / 51

Anxious Justice
For Derrida, thus, an aporetic sensibility toward justice demands a responsibility that is
incalculable, heterogeneous and infinite, and which frustrates closure and stability. It is an
ethics of responsibility that is constituted by twin responsibilities to history and to alterity.1®
Justice as aporia allows the space within which the historical transformation and
reinstitution of law can be carried out. He characterises this responsibility toward history as
one “without limits, and so necessarily excessive, incalculable, before memory” which
involves “the task of recalling the history, the origin and subsequent directions, thus the
limits, of concepts of justice, the law and right, of values, norms, and prescriptions that
have been imposed and sedimented there, from then on remaining more or less readable
or presupposed”. Thus for him, “the task of a historical and interpretative memory is at the
heart of deconstruction, not only as philologico-etymological task or the historian’s task but
as responsibility in face of a heritage that is at the same time a heritage of an imperative
or of a sheaf of injunctions” (FL, p. 19).17

This stance, Derrida asserts, is not only one toward what is given as one’s heritage but
also with reference to what is yet to come as one’s future. As Beardsworth notes, the
aporetic experience “allows the future to arrive as a future (and not as a future present),
and so it allows for the future of decision (a future in which decisions can ‘take place’ and
decisions in which the future is not anticipated)” (Beardsworth, in Derrida, 1994:40).

Derrida has also asserted elsewhere that deconstruction is an “openness towards the
other” (Derrida, 1984:125), and insofar as this is true, the deconstructive stance that is
justice is equally an openness and responsibility towards the other. In “The Politics of
Friendship”, Derrida examines the nature of responsibility through the notion of “response”
which it derives from. “Responding always supposes the other in the relation to oneself...”
(Derrida, 1988:639), and as such contains within itself the trace of the other, which
discursively frames every response as a response to and/or from the other. Kearney argues
that Derrida’s ethics of responsibility is “decidedly Levinasian”, especially drawing from
Levinas’ notion of “difficile liberté”, which conceives the subject as hostage, constantly
“beholden to the summons of the other” (Kearney, 1993a:8). Derrida claims that “(w)e are
already caught surprised in a certain responsibility...(which) assigns us our freedom without
leaving it with us...It is assigned to us by the other, from the other, before any hope of
reappropriation permits us to assume this responsibility in the space of what could be called
autonomy” (Derrida, 1988:634). It is thus a responsibility that forever defies one’s
assumption of an autonomous realm of subjective freedom.!8

This “primordial indebtedness to the other” (Kearney, 1993:38) is justice that “operates
on the basis of an ‘infinite idea of justice’, infinite because it is irreducible, irreducible
because owed to the other, owed to the other, before any contract, because it has come,
the other's coming as the singularity that is always other” (FL, p. 25). The stress on
“infinity”, obviously deriving from Levinas, is posited as an antithesis to “totality”, whereby
the (metaphysical) closure entailed (effected) by the latter is subverted by the “openness”
of the former. It is this infinity that constitutes the aporetic that is justice, that is
deconstruction, which thus allows for transformation and movement within/of the legal
machine.
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He claims that such constant interrogation of the “origins, grounds and limits of our
conceptual, theoretical or normative apparatus surrounding justice is on deconstruction’s
part anything but a neutralization of interest in justice, an insensitivity toward injustice”; for
“on the contrary, it hyperbolically raises the stakes of exacting justice”.® Deconstruction
thus assumes a (re)new(ed) sensitivity to an “essential disproportion that must inscribe
excess and inadequation in itself” and “strives to denounce not only theoretical limits but
also concrete injustices...in the good conscience that dogmatically stops before any
inherited determination of justice” (FL, p. 20).This “stopping before” some (any?) “inherited”
notion of justice, before that which otherwise (in fact, being not wise to/of “the other”)
threatens to reduce decision to “nothing but the mechanical application of a rule” (Derrida,
1994:38), forces one to pass through an experience of the aporetic, of the undecidable in
the coming to a decision. For Derrida, the responsibilities of just action and decision are
necessarily antithetical to an economising on this anxiety, since decision derives from a
passage through and constant contention with the singularity of those anxiety-ridden
moments always co-implied in/by it.

Butchers and Policemen

While recounting his encounter with Kurtz, an errant agent of the Belgian colonial regime in
the Congo (who had in his dealings with the natives moved “beyond the bounds of permitted
aspirations”), in utter frustration with the empty stares of his audience, Marlow, the narrator
in Joseph Conrad’s Heart of Darkness (p. 85) cries:

“You can't understand. How could you? With solid pavement under your feet,
surrounded by kind neighbours ready to cheer you or to fall on you, stepping
delicately between the butcher and policeman, in the holy terror of scandal, gallows
and lunatic asylums...These little things make all the great difference. When they
are gone you must fall back on your own innate strength, upon your own capacity
for faithfulness”.

Marlow's is a frustration born not only from his own incapacity to adequately articulate
his extraordinary experiences, but also from a realisation that the life situations and
experiences of his audience made his own experiences almost incommensurable. The
comfort, coherence and happy complacency of his audience’s (as of our) ‘civilised’ lives,
where the daily anxieties and responsibilities of killing what was to become food at one’s
table, and of handling social relationships not always free from conflict, had been ‘handed
over' to the butcher and the policeman respectively, were for Marlow the very things that
made his experiences inscrutable to them. In fact, ‘civilisation” and ‘culture’ are, it seems,
nothing but the institutionalised circumvention and/or deferral of responsibilities; an
economising on the anxieties that constantly problematise life's many decisions/actions. A
deferral and displacement of responsibilities to the other; other occasions and other
vocations. The challenges of an aporetic justice are to be ever vigilant to the comforts
afforded by the economy of anxiety that is law; that defers justice.
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NOTES

1.

Note that I have chosen here to critically engage only the first part of this essay which Derrida conceived
for and presented at the colloquium “Deconstruction and the Possibility of Justice” in October 1989. The
second part, where Derrida engages Benjamin’s “Critique of Violence” essay, will not be discussed here.
Though the substantive relevance of Derrida’s arguments there for my discussion here is acknowledged,
the thematic focus | choose to adopt here places any lengthy critical engagement with this second part
well beyond the scope of the present essay.

Derrida notes that for Montaigne, “...laws keep up their good standing, not because they are just, but
because they are laws; that is the mystical foundation of their authority, they have no other...Anyone who
obeys them because they are just is not obeying them the way he ought to” (Montaigne, cited in FL, p.
12).

Hamacher, in his critically acclaimed review of Benjamin's “Critique of Violence”, notes that “(w)hile all that
is law rest on a law-making, law-positing, law-imposing violence, and such law-imposing violence is
represented in all law-preserving or administrative violence, the idea of justice cannot depend on the law's
powers of imposition. Justice must therefore belong to a sphere equally distant from the law on the one
hand and from the violence of its imposition and enforcement on the other”. (Hamacher, 1994:110)
Hamacher presents the extrinsic nature of justice as some ‘logical’ necessity, as is exemplified in his use
of the words “cannot” and “must”, when in fact, it is more accurate to perceive this ‘necessity’ as one that
has been historically constructed.

It is noteworthy also that for both Heidegger and Derrida, the inaugural is retrospectively reinforced by/in
its repetition; in fact, it is this repetition that inaugurates the inaugural as inaugural, and thus as violent.
The question remains, however, about how one actually (re)cognises something as violent as and when it
happens if it is its repetition (only?) that marks it as inaugural/violent. Derrida seems to recognise this
difficulty of recognition at various points of his essay, but fails to adequately address the ethical issues
that it entails.

A worthwhile interjection here would be to ask if this silence that is co-implied in the inaugural is one of
muffled voices and/or gagged mouths, i.e., deriving from an inaugural violence, which is not merely
discursive? Even the silence of the audience that listens to, even allows the displacement of its silence by,
the voice (and accompanying presence) of the speaker, Derrida, is based on a sign-ificant violence.
Derrida’s analysis of the force of/in law had been anticipated in Hegel's Phenomenology of Spirit. There
Hegel argues that force “posits a difference that is not only not a difference for us, but one that the
movement itself cancels as a differance...What is present here is not merely bare unity in which no
difference would be posited, but rather a movement in which a distinction is certainly made but because
it is no distinction, is again cancelled” (Hegel, 1977:95). In Hegel's dialectics, difference is an “ever-to-be-
subsumed”. Taylor succinctly presents this place of difference as “a second moment in a three-part
dialectic that begins and ends in unity” (Taylor, 1993:85). However, unlike Hegel who sublates difference,
Derrida presents difference as a differance that constantly eludes and even defies the forceful dialectical
reappropriation. While for Hegel “(l)aw relates opposites that appear to be different in a dialectic of mutual
constitution in which each is posited through the other”, Derrida questions whether the Hegelian dialectic
truly engages difference as difference (Taylor, 1993:86).

Pascal provides in his Pensées, a discussion of how the tautologous structure of the law helps perpetuate
what his predecessor, Montaigne, had described as “the mystical foundation of authority”. Pascal notes
that, “(m)erely according to reason, nothing is just in itself, everything shifts with time. Custom is the whole
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13.

of equity for the sole reason that it is accepted. That is the mystical basis of its authority. Anyone who
tries to bring it back to its first principle destroys it...Anyone obeying them because they are just is
obeying an imaginary justice, not the essence of law, which is completely self-contained: it is law and
nothing more” (Pascal, 1966:46). From this fact that the basis of law is mystical, Pascal goes on to say
that legitimacy relies on the continual deception of those subjected to the law, which is “why the wisest
of legislators used to say that men must often be deceived for their own good, and another sound
politician: ‘When he asks about the truth that is to bring him freedom, it is a good thing that he should be
deceived™”. Pascal warns that the originary usurpation, which “came about without reason and has become
reasonable”, should not be “made apparent” to ensure that “it is regarded as authentic and eternal” for
“its origins must be hidden if we do not want it soon to end” (Pascal, 1966:47).

It is noteworthy here that Zizek merely notes Pascal's claim about the deception that sustains the law, and,
in fact, does not espouse to it. Zizek's discussion about what constitutes the ‘force’ of law will be
discussed later in this essay.

“(By isolating a particular writing and by elevating it above all other writings in such a way as to sever the
intertextual links that constitute an indispensable precondition to the generation of meaning, the
jurisprudence of original intent both promotes blind worship of the arbitrary and the unintelligible and
blocks the discovery of the intertextual connections necessary to endow legal acts with meaning”
(Rosenfeld, 1993:153).

As he says elsewhere, “...that in the name of which one deconstructs is not in the last instance
deconstructible. | call this irreducibility, ‘justice” (Derrida, 1994:35).

This notion of vigilance would be examined at greater length later, but suffice it now to note that an ‘ethic
of vigilance’, almost, seems to have been operative in the Continental philosophical tradition since the time
of Kierkegaard. The recent postmodernist temperament also reflects a similar ‘vigilance'.

The notion or law of contamination, as he referred to it in a recent interview, plays a central role in
Derrida’s conception of responsibility. He says in a recent interview with Beardsworth, “I defy anyone to
show a political discourse or posture today which escapes (this) law of contamination”. Conceiving
contamination as “inevitable”, Derrida claims, “one cannot side-step its law whatever one attempts to do”
since “responsibility cannot consist in denying or (de)negating contamination, in trying to ‘save’ a line of
thought or action from it. On the contrary, it must consist in assuming this law, in recognising its necessity,
in working from within the machine, by formalising how contamination works and by attempting to act
accordingly. Our very first responsibility is to recognise that this terrifying programme is at work
everywhere and to confront the problem head-on; not to flee it by denying its complexity, but to think it as
such” (Derrida, 1994:42).

There is a certain validation of the aporetic that is characteristic not only of Derrida’s work, but of the
postmodernist temperament as a whole. The aporetic especially is a continuing theme and concern of
Derrida’'s work. For example, even in the more recent “The Other Heading”, he defends the need to
maintain the aporetic in any responsible political action through a tolerance toward/of the antinomies that
characterise ethical-political decisions. He says that, “(t)o have at one’s disposal, already in advance, the
generality of the rule as a solution to the antinomy...would be the surest, the most reassuring definition
of responsibility as irresponsibility, of ethics confused with juridical calculation...” (Derrida, 1992:72). He
goes even further when he says, “I will even venture to say that ethics, politics and responsibility, if there
are any, will only ever begin with the experience and the experiment of aporia. When the path is clear and
given, when a certain knowledge opens up the way in advance, the decision is already made, it might as
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well be said that there is none to make...” (ibid., p. 41).

Here, while it is true that the moment of decision is in its urgent execution separate(d) from the
cognitive/ethical deliberations that precede it, Derrida’s claim that the decision “must not be the
consequence...or effect” of these deliberations is problematic. The structural finitude of the decision and
the suspension of the deliberations that precede it during the decisive moment do not provide enough
justification for Derrida to render peripheral the role of deliberation in decision-making.

Derrida has not elaborated on or clarified this notion of “madness” of/in decision, in this essay. However,
his explanation of the relationship between knowledge and decision found in his recent interview with
Beardsworth sheds some light of/on the nature of this “madness”. He says, “...if | know, for example, what
the causes and effects of what I'm doing are, what the programme is for what I'm doing, then there is no
decision; it's a question, at the moment of judgment, of applying a particular causality...For there to be a
decision, the decision must be heterogeneous to knowledge as such” (Derrida, 1994:37). Seeming to read
“madness” as indicating its operation at some “prereflective level”, Kearney (1993:38) is mistaken in that
Derrida does not posit the decision to be prior to reflection but only devoid of reflection at the moment of
decision.

In fact, it is useful to consider this twin responsibility as really a single responsibility to “history-as-alterity”
or “alterity-as-history”, insofar as one is necessarily co-iimplied in the operations of the other. Derrida
himself, in a way that seems to acknowledge this co-implication, says, “(there is an a venir for justice, and
there is no justice except to the degree that some event is possible which, as event, exceeds calculation,
rules, programs, anticipations and so forth. Justice as the experience of absolute alterity, but it is the
chance of the event and the condition of history” (FL, p. 27).

Here, it is noteworthy that the spirit of this stance is opposed to that espoused by Kant in his “Metaphysics
of Morals”. Kant “formally prohibits the exploration of the origins of the legitimate order” since it “cancels
its own validity by making it dependent on historico-empirical circumstances” for “...we cannot at one and
the same time assume the historical origins of the law in some lawless violence and remain its subjects.
As soon as the law is reduced to its lawless origins, its full validity is suspended” (See Zizek, 1991:205).
In fact, Derrida’s “responsibility in the face of a heritage” invites parallels not only with Heidegger's stance
toward history as tradition (as presented, especially, in Section 5 of his Being and Time; in his “The
Concept of Time in the Science of History” (1916); and in his “The Origin of the Work of Art” (1935); but
also with Nietzsche's/ Foucault's genealogy.

This paradoxical “trace of the other” that seems to both precede and exceed the “subject” in a way that
frustrates autonomy is what Levinas has elsewhere referred to as “posterior anteriority”.

Here, the reference to the idea of “raising the stakes” is particularly noteworthy insofar as it invokes the
issue of “risk”, an issue which necessarily implies and entails a certain amount of anxiety. | will discuss
this issue of risk with reference to anxiety later in this essay.
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Down by Law

A Critique for the 21°t Century

ALEXANDER KARSCHNIA

Prologue

Actually, Hamlet's famous question “To be or not to be...” (Hamlet, lll: I, 56) is misleading.
To act or not to act — that is the question. Ordered by his father's ghost to take revenge
against his uncle, Hamlet hesitates for five long acts, until he finally rushes to action to fulfil
the command - to kill. But even the bloody end is not planned by him, but by his enemies.
His uncle King Claudius, and Laertes, the son of Hamlet's first victim Polonius (a counsellor
and also father of Laertes and Hamlet's forgotten love Ophelia) set up a trap and challenge
Hamlet to a duel. But before Hamlet finally slays his uncle, others have to die. Laertes is
killed in the duel by the poison-tipped rapier that was prepared by King Claudius; Hamlet's
mother, Queen Gertrude, dies after drinking poisoned wine. From this cast of characters,
finally only Horatio, Hamlet's friend from Wittenberg, survives to tell the story: to us, the
audience, but also to Fortinbras (lit. ‘strong arm'’: the young king of Norway, who arrives as
a deux ex machina sort of resolution following the play’s climax) who now will take over
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power in Denmark, the “rotten” state.

The critical issue of the ‘bare act’ is raised by Hamlet in his famous soliloquy. He asks
why one should bear the hardships of life such as “the law’s delay” (lll, I, 72), while he could
easily end it with a “bare bodkin” (76). The bodkin - a stiletto or pocket-dagger — could end
it all if put into his flesh or into the flesh of his uncle. That is the question, finally: suicide or
regicide? Kill oneself or kill the king? Or follow Slayer and KILL 'em ALL? (Slayer is a heavy
metal band and Kill ‘em All is the name of an album by them).

Act |

In discussions with Gustav Janouch, Franz Kafka compared the tragedy of Prince Hamlet to
a crime story, almost like a modern murder mystery, but maybe it was closer to his own
thoughts than he knew. We could read Hamlet's soliloquy as a form of prayer, a plea and
an appeal for something to come, to finally arrive: justice. Justice should strike. Would it be
a ‘bare act’ on Hamlet's part to, without “the law's delay”, overthrow the usurper, avenge
his father and clear his mother of the guilt of having married her husband’s murderer?

In his “Critique of Violence” (the only surviving text of a series of three he wrote in the
early 1920s about “true politics”, the crisis of democracy and the perspective of
revolution), Walter Benjamin has added the concept of géttliche Gewalt: a “godly force”,
maybe even a holy form of violence. The German word Gewalt has such a variety of
meanings that it is very difficult to translate. Even the translation of the essay’s title “Zur
Kritik der Gewalt” as “To the Critique of Violence” is reductive, because Gewalt means not
only violence, brute force, in the sense of ‘violation', but on the contrary, it also means the
maintenance of rule, governance, power, control. A government has the governing Gewalt,
the authority of office is the Staatsgewalt, the process of checks and balances in a
parliamentary system is called Gewaltenteilung (division of powers), legislature is called
gesetzgebende Gewalt, the church is a geistliche Gewalt, and the media is sometimes
called the 4t Gewalt. A person who loses control over him- or herself is said not to have
him or herself in his or her own Gewalt, while at the same time one speaks of kidnappers
having hostages in their Gewalt.

In the line of the famous German ‘Ge- words that Martin Ge-stell Heidegger was so fond
of, Gewalt is the most ambivalent: ambi-violence is its nature.

Just like speech acts, any act of violence can be both performative as well as
declarative at the same time, since —walt comes from the old and odd verb walten, which
actually means to be at work. It is a form of acting, doing, making, mostly connected to an
official position, meaning to rule or preside, to do one’s duty (seines Amtes walten). Also,
you can let reason prevail (Vernunf walten lassen) or show mercy (Gnade walten lassen). The
proverbial saying schalten und walten (schalten technically means to shift, for example a
gear, but also implies to be quick in understanding and reacting) means to give somebody
a free hand, a rule uninhibited by constraints, to be able to do things as one pleases. It is
used in a rather anonymous sense, mostly as a verb turned into a subject: das Walten, for
example, of the gods or of fate. It is rather uncanny, or Kafkaesque, that this word also
appears in the German word for administration, Verwaltung, while Vergewaltigung means
rape. While gewaltsam means violent, gewaltig means mighty, enormous, colossal. Maybe
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the English “whelm’ can help out here, since being overwhelmed, for example by the sight
of sublime beauty, translates as iiberwaltigt sein, but at the same time one can be
overwhelmed, iiberwaltigt werden, by force, for example by the police.

‘Force’ v. ‘Force’: Benjamin plays with all of these meanings. They include his own first
name — Walter — to walk or work on the line of distinction between a force that keeps the
law — a rechtserhaltende — and a rechtsetzende Gewalt — a force that sets or settles the
Law, that makes a Setzung: the Law (Gesetz) is what is settled, it is the settled (das
Gesetzte).

The collapsing of this distinction indicates a deep crisis: Geschichte - history — seems
but a cycle of Gewalt, from a force that brings forth rights to a force that keeps those rights
in effect. But by keeping the order it once brought into existence, force now has to hold
down with force those forces that it once was carried by. Force has to repress force, it has
to repress itself, and that is the vicious circle of violence. There is an inevitable decline,
decay or even ‘degeneration’ of power that stems from this self-consuming structure —
dissolving it by trying to conserve it. Law-keeping force is a representation of law-setting
force; at the same time, it is also its repression. The failure to keep these spheres
separated also marks the deep crisis of representation in modern democracies. The
German word Gewalt, in which two meanings, ‘ruling power’ and ‘use of force’, are
coalesced, helps to clarify what is at stake: state order is always state violence. While the
modern legal state has monopolised violence in order to guarantee peaceful modes of
solving conflicts, to gain one’s rights (Rechte) without the use of violent means, to find
justice (Gerechtigkeit) without personal revenge, violence prevails.

Benjamin unmasks the illusion that the system of contracts — a contract between two
private persons or the social contract of a society, a Gesellschaft with itself — works without
violence. It is the essence of contracts to threaten both parties with violence in case the
contract is broken. The law-keeping force is by its nature a threatening force, it puts the
members of a society — the subjects of law — under a threat as under a spell. That's why
Benjamin describes both forms of force as mythical.

Act i

What Benjamin has to offer as radical critique of Gewalt is a new distinction: instead of law-
making vs. law-keeping forces, he sets mythical force vs. godly force: gottliche Gewalt. It
is not keeping the rule of law, but destroying it; it is immediate; not imposing guilt, but
liberating from it; not threatening, but striking; not bloody, but lethal. Benjamin uses the
example of God's wrath against the gang of Korah (a privileged group who, after challenging
the leadership of Moses and Aaron were swallowed alive by the earth; described in the Book
of Moses 4:16). Instead of making a Setzung, this force makes an Ent-Setzung: it is ‘un-
settling’, but also terrifying. Ent-setzen used as a verb means literally to ‘un-set’ something,
but normally it is used as a noun and means ‘horror’.

In a postscript after a careful reading, Jacques Derrida shows himself horrified by the
possible use of such a concept.! For him this includes the worst as possibility: the
justification of mass murder, the industrial extermination of millions of people that started
in Europe (shortly after Benjamin's suicide in 1940) that has been called the ‘Final Solution’
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by its Nazi perpetrators.?2 While Benjamin was far from anticipating anything like that, he did
fear and foresee something else: a war with gas against the civilian population. The
Entsetzen about the atrocity of Auschwitz — this singular crime against humanity — will haunt
the reading of all texts, especially texts from this time, as well as texts from before and
after this time. Moreover, all explicitly political texts have to be read against the fact of the
Holocaust, since — as per Adorno’s formulation — the Shoah (the Holocaust) imposes a
new kind of categorical imperative upon humanity: “To ensure that nothing like this can ever
happen again”.

Today, when reading of gottliche Gewalt, another picture of destruction immediately
comes to mind: 9/11. The attack on the Twin Towers in New York and on the Pentagon in
Washington DC can be seen and interpreted by fundamentalists of all sorts as the wrath of
God. The event can be read as an instance of a striking violence that, uncannily enough was
lethal, but not bloody (as it appeared on TV screens worldwide, there was no blood to be
seen: only explosions, smoke, falling bodies, ash, collapsing buildings). For some people it
might seem like the punishment imposed upon a privileged group: a group of world
bankers, part of the ruling elite of global capitalism. Some people might even think it did
have an effect of liberation from guilt.3 The twofold reactions towards this event can be
described by two German words that have entered the world’s vocabulary: Angst and
Schadenfreude. It seems that many people in the world felt what Benjamin described as the
‘folk’ respect for the figure of the ‘Great Gangster'. Despite the atrocities, they admire the
fact that he challenges the Law, destablises the rule of order.

All of this is terribly wrong and dangerous: Osama bin Laden is no Robin
Hood, not even some mighty mafia chief. To describe what bin Laden is, we
have to turn to Bertolt Brecht's comments in his play The Resistible Rise of
Arturo Ui, a parodic parable on the rise of Adolf Hitler in Nazi Germany in
the mafia milieu of the USA. After his return to (East) Germany, Brecht was
terrified by the respect with which some simple people talk about Nazi mass
murderers: “They were criminals — but they killed so many people!” This
respect for murderers has to be taken away from the people, Brecht
commented in relation to this play. Instead of “great gangsters” (groBe
Verbrecher), for him the Nazi war criminals were just “doers of great
crimes” (Veriiber groBer Verbrechen), of heinous, monstrous crimes.

It is obvious that the 9/11 attacks had by no means the effect of “un-
settling” the rule of Law, but provoked a reaction of law-keeping forces that
was devastating: a permanent military-cum-police operation. The
mechanism triggered by the religious terrorists is best described by a term
Derrida developed in the context of a ‘critique of religion: “auto-
immunisation”.* It is the same self-destructive conflict of forces pointed at
by Benjamin. The ‘war against terror’ is the moment when the forces of law-
keeping and of law-setting become indistinguishable. And worse, those of
war and terror, and in the long run, of war and peace.

War is peace, peace Is war

(Orwell, 1984).
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Act lll

So instead of godly force, we've so far only seen ghostly forces. The uncanny figure that
best represents this crisis is that of the police. The police is its ‘shape without shape’,
shapeless form, its abstract spectre, its Gestalt. In the institution of the police, Benjamin
writes, we can see a ghostly mixture of both kinds of Gewalt: to be a law enforcement
agent, but at the same time to make the law, to ‘be the law'. It's uncanny, unheimlich. A
ghost, Gespenst, is haunting the text (Heimsuchung). The police (Polizei) is a force which
ruins the division of powers, crosses the borders of checks and balances and contaminates
one force with the other. While in absolute monarchies both forces — power and violence —
were one, in modern democracies the separation tends to have dreadful consequences
because secretly (geheim or heimlich), violence spreads: at all times and wherever, and
everywhere, where ‘security’ is invoked, these police-ghosts appear. The historical polis is
governed by the police, policy-making has turned into a police science, in the manner
propagated by German Idealists like Fichte two centuries ago. On the other hand, has the
Geist (spirit) of German Idealism given birth to a ghost (Gespenst) that since 1848 has
haunted Europe: “A spectre is haunting Europe — the spectre of Communism...”, as the first
sentence of the Communist Manifesto says? It is, as Derrida pointed out in Spectres of
Marx, a ghost hunted as well as haunted by ghosts. But maybe it is also the ghost of Europe
that haunts the world of today:

Re-enter Europa:

“The time is out of joint. O cursed spite,

That ever | was born to set it right”.

(Hamlet, I: V, 196f.)

Capital punishment (Todesstrafe) is “out of joint”, “rotten” or “unsettled”
within the order of law, according to Benjamin. Those who oppose the death
penalty know that they are not only fighting a specific severe and absolute
kind of punishment, but the rule of Law. Here it becomes obvious that the Law
stems from the sphere of fate and that it emerges to govern the sphere of
life. As long as state power exists on the basis of state violence, executed by
a task force of ghost-cops, society remains in the dark realm of myth. It has
not yet seen the light of enlightenment (Aufklarung), but is trapped in a world
of of imposed guilt (Verschuldung), just like Josef K. in Kafka's The Trial, who
has only the choice between the endless delay of processes of Law or the
rush to judgment with a deadly outcome. According to Derrida, Hamlet
dreams of a world liberated from the Law (Recht), in which the individual no
longer needs to seek revenge (Rache) for perceived injustice. But maybe
Derrida is also caught in the 200-year-old romantic misperception of Goethe
who pictured Hamlet as the soft prince, a poet, too delicate for such a task.
Instead, Borne and Brecht have portrayed Hamlet as a murderer, his deed
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(Tat), the final massacre, as atrocity (Untat). So maybe his longing for a ‘bare act’ to end it all
also is an “autoimmunisation”: a sui-homicide.

Never has the German word for suicide, Selbstmord (self-murder) — instead of Freitod
(free death) — had more meaning as in the age of ‘martyrs’ who have developed a new kind
of weapon: the Selbst-Morder really is the suicide-murderer. It is the highest, or better
described, the lowest, form of mythical force.

As an antidote we should once more turn to the moment when géttliche Gewalt strikes;
and indeed, Benjamin describes it as the moment when a (partial, political) Streik turns into
the (proletarian) general Strike! Itis no longer a means for an end, a means to use a
sanctioned form of violence, even if it is the violence of non-acting, maybe even a non-
violent violence, in order to achieve a purpose, goal or end - be it an improvement of
working conditions or the seizure of state power. Instead, it is a means in itself, a pure
immediate force that eventually leads to nothing less than the destruction of the entire state
apparatus: Revolution!

For Benjamin, the revolution is not, as Marx has described it, the locomotive of world
history, but its emergency brake: a caesura. That's where Derrida draws the line of
distinction: ‘revolution’ for him always is progressive and regressive, even reactionary,
because it re-sets as goal the return to a prior, purer state, an origin, ‘archeo-teleology'. In
this respect, for Derrida every reference to ‘revolution’ is conservative, every revolution a
‘conservative revolution’. He is concerned about this possible bridge to the historical
discourse of the extreme political right of the Weimar Republic operating under this label.
He is also concerned about the possible and real correspondences of his own thinking with
the ideas of Carl Schmitt and Martin Heidegger; consonances which are extremely striking
in this text.

The ‘undecidability’ that Benjamin locates in the heart of Gerechtigkeit, between Recht
and Gewalt, also Recht and Rache, touches the point around which Derrida’s thinking also
revolves. From where does his reaction towards Benjamin’s originate? It is directed against
the idea of a force of destruction of rights — it seems to Derrida that, after Auschwitz, every
abandonment of ‘human rights’ has become irresponsible. He is repelled by Schmittian
‘decisionism’ as well as Heideggerian ‘destruction’. Deconstruction on the other side is
simultaneously ‘de™- and ‘constructive’. So for Derrida, the experience of aporia, of
impossibility (of Justice) is the supposition of possibility (of Justice). This is the point Derrida
wanted to make in his reading of Benjamin’s text, which took place in part before law
scholars in a 1989 conference on the (irrepresentability of the Shoah. While we strongly
agree with Derrida’s insisting on the absolute relevance of the memory of Auschwitz for
every kind of contemporary political thinking, we want to question his reading of Benjamin
by reconsidering the perspective of a revolution. But we will return to Derrida’s warning
when we look at interpretations of Benjamin today.

Act IV

What message does Benjamin's 1921 text give us for the 21stcentury? It is a call to destroy
the fatal regime of the Law and to begin a ‘new historical era’. Everything that has happened
since 09.11.1989, especially since 9/11/2001,% points in the other direction: the



Disputations / 63

enforcement of the Law has become the dominant ideology and legitimised every
military/police action since then. There are many ghosts that haunt the world nowadays:
globo-cops and terrorists. Instead of reading Benjamin as a ‘destructive decisionist’, it is
well to realise that his texts open with a renunciation of terrorism. For Benjamin the school
of ‘natural rights’ (Naturrecht) provided the base for the terreur, the ‘terrorism of the French
Revolution’ (as he calls it), by viewing violence as a means that is justified by its ends. The
use of violence to achieve a political aim was seen to be as natural as a body walking its
way to its goal.

This is exactly what Benjamin puts in question — and this is where Derrida’s reading of
his ‘revolutionary’ passages does injustice to the text. The realm of these ‘means without
ends’ is language, or more precisely, mediality. Language is not a neutral medium through
which, but within which, we speak. Benjamin’s early thoughts on the philosophy of language
give us the direction. There we find a series of words that end with -ability (-barkeit):
translatability, communicability, representability, etc. The -bar- of —barkeit corresponds with
the English ‘bare’: It is not only missing it only by one single letter -‘¢’-, but matches its
meaning. One can say that somebody is bar jeglicher Vernunft, meaning he or she is free,
empty or bare of any reason. Also, Bargeld is ‘bare money’, meaning coins and bills instead
of virtual finances. The adjective bar is a more or less outdated word for bloB such as
bloBes Leben: ‘bare life’. This term appears at the end of Benjamin's essay when he explains
why he opposes naive pacifism and activism. It seems like a tragic irony of reception that
this term has become so fashionable in current political debate through the writing of his
Italian editor Giorgio Agamben that it has turned into “bare money” of a neo-humanist
argumentation — and in this process a coin has become unreadable. Just as Benjamin
turned against the so-called ‘spiritual opposition’ of the Weimar Republic, it is necessary
today to criticise those activists who loosely use words with strong connotations to
describe the status of refugees: | mean especially the usage in this connection of the
expression ‘bare life’ to mean ‘naked man’ or ‘pure human'.

The term ‘bare life’ in Benjamin’s argument marks the carrier of the Verschuldung
(indebtedness). It extradites human life to the rule of fate, the mythical rule of Law. To refer
to stateless people in inhumane conditions - like the situation of most refugees in the world
today — as ‘bare life’ is dangerous because of its undiscovered religious connotations.
“Blood”, Benjamin writes, “is the symbol of bare life”. One could assume that this alludes to
the blood-bond of Christ that was based — quite in violation to the Mosaic Laws — on the
(self) sacrifice of the (divine) human. The discourse of ‘bare life’ is accompanied by this
discourse of sacrifice. Now — once more — the German ambivalence of this term may be
alarming: Opfer means ‘sacrifice’ as well as ‘victim’. To refer to refugees as ‘bare life’ does
not only mean to victimise suppressed people, but even worse, to treat them literally as
‘sacrifice’. This discourse runs into the same trap that Benjamin and especially Brecht have
warned against: empathy, or as Brecht called it, Einfiihlung (emotional identification). This,
as Benjamin writes, is not the method for historical materialists: it is the perspective of the
perpetrator. The tradition of the suppressed teaches us something different.

The mis-reception of the notion of ‘bare life’ does not only stem from a superficial
reading of Agamben’s texts. Following Benjamin, Agamben searched for the origin of the
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figure of ‘bare life’ and found it in ancient Roman law: Homo Sacer is exposed to sovereign
power, it is life under the immediate threat of death, destined to die. In connecting
Benjamin's insight on Gewalt with Foucault's analysis of the productive quality of ‘Power’,
Agamben could apply the principle of bio-politics to a realm that Foucault has left out — the
structure of the Nazi-KZ (concentration camp) in the process of the so-called ‘Final Solution’.
While Agamben grants useful insights into the genocidal Nazi policy, the construction of a
continuum between the first camps after World War |, Nazi concentration camps and
detention centres for refugees today has established a link between the inmate of the
camps and the modern detainee which is disturbing. It does injustice to the singularity of
Auschwitz, as well as to the singularity of every atrocity in the world. Methodically it is
problematic, because it is based in the terms of the perpetrators. It was Carl Schmitt who
applied his theories of sovereignty and dictatorship to legitimise the Nazi-state: “Der Fiihrer
schiitzt das Recht!” (‘The leader protects the Law!).

The references that have disturbed Derrida have attracted Agamben, whose work
exploits the correspondence between Benjamin and Schmitt, an exchange of letters that
had remained unknown for quite some time. To stress its significance is highly suggestive
- and deceptive. It is worth remembering that Benjamin and his friend Bertolt Brecht were
cracking jokes about this man whose name sounds like that of a slightly dim secret agent
who checks into a hotel and chooses a name, ‘Charles Smith’, so common that it fails to
be anything but inconspicuous. Incidentally, a ‘Mr. Schmitt from Berlin’ appears in different
places in Brecht's plays, and especially in the short 'learning' play titled, most appropriately,
The Exception and the Rule. Just as Kierkegaard used the concept of ‘wonder’ to talk about
God, Schmitt used the ‘exception’ to talk about a mortal God: the state. With the concept
of exception, Schmitt tried to explain the rule, the rules of the game, that is: the rule of Law,
the functioning of state order. For the principle of state power, sovereignty, the rule of
ruling, Schmitt's Political Theology (1922) came up with a decisive seven-word definition:
“Souveréan ist wer (ber den Ausnahmezustand entscheidet (Sovereign is the one who
decides over the state of exception)”.”

The English language gives room here to play with the double-meaning of ‘state’ in order
to cast some light on the consequences of Schmitt's thought: the order of a state depends
on an instance that can decide about the ‘state of exception’ (Ausnahmezustand). This
might be a revolution, but maybe also a restoration, a counter-revolution. For example, the
state of exception that the Nazi government decided on 28 February 1933 (one day after
the Reichstag fire gave the Nazi-state the chance to impose the state of emergency and to
get rid of their internal enemies, mostly Communists and Socialists) lasted for over 12
years. In this respect the state, der Staat, state order, depends on a state — a Zustand —
but an extraordinary Zustand, a state of disorder — a state out of order. This is the paradox
of (state) power. The sovereign, the power that reigns, stands outside and inside the order
that it rules, on behalf of which it makes decisions. But the decision — as we know since
Kierkegaard, another crazy Danish thinker like Hamlet — is a moment of madness.

While a lot of so-called ‘deconstructionists’ respond to this figure of political paradox, it
would be well to remember Derrida’s revocation. Instead of reading Benjamin as a pupil of
Schmitt we should turn to his philosophicalhistorical thesis, “The Tradition of the
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Suppressed”. In Thesis VIl (of the Theses on the Philosophy of History) Benjamin asserts
that “the state of exception in which we live is the rule. We have to get to a concept of
history that is in accordance with it. Then it is the task to bring about the true state of
exception”. Maybe this true exception really recalls the theological concept of ‘wonder’. It
would be the moment in which the messiah all of a sudden sneaks in (as Benjamin writes in
the last sentence of his thesis): a moment that cannot be determined by oracles or
prophecies, but can only be anticipated. With Prince Hamlet we can only say, “The readiness
is all” (v, Il, 218).

ActV

Maybe. But maybe we also run into a trap, just like Hamlet. Maybe Agamben’s embracing
of Benjamin's so-called ‘Marxian messianism’ is another case in which we should pay
attention to Derrida. He renounced his affinity to Benjamin in Marx & Sons, a résumé of the
discussion about Spectres of Marx. Some critics have called Derrida’s para-Heideggerian
crypto-Marxism, his concept of ‘messianicity’, of openness for the other, the alien, the
ghost, the event, or advent, a ‘Jewish messianism’ a la Benjamin. Derrida insisted strongly
that this concept was ‘messianism without messiahs’, a religious concept, perhaps with
good reason. Maybe this reception of Benjamin’s theological ideas, its re-territorialisation
within a religious context, is “out of joint” with Agamben’s work. The advent of ‘messianic
time’ — the end of time, the beginning of ‘eternal peace’ - too easily gets confused with the
final arrival of the messiah as ‘martyr’. Today ‘martyr’ implies murder. No other word has
been more misused by theocratic politics of terror. It relates to the apocalypse rather than
to ‘heavenly peace’: Christ as messiah militans et triumphans taking revenge, drowning the
world in blood to bring forth the reign of God. Every fundamentalist theology is an ‘archeo-
teleology'.

Against this, Benjamin’s strong renunciation of any form of theocracy is to be upheld.
Then we might arrive at a truly Benjaminian-Derridian concept which, anti- or an-archeo-
teleologically, signifies a mode of waiting without (a)waiting anything: Politics without
program or project, because radically, politically, it consists only of the interruption of the
Political: Break - Strike!

Instead, Agamben awaits the worst. His ‘catastrophism’ can only be labelled with
German words like Angst or Untergangslust: ‘joy of fear or of fall. Agamben sees humanity
on its way to annihilation and extermination camps opening in Europe again. Since 9/11 he
has been read as the political prophet of the global Ausnahmezustand. But in the application
of his analysis of the KZ-system to the current situation, a strange displacement occurs. He
draws a parallel between Hitler and Bush, and extends the concept of ‘bare life’ from the
‘Muselmann’® of the KZ (those inmates who were like living dead) to the detenues at
Guantanamo Bay.

Something is rotten in the United States, that's for sure, but how is it that a philosopher
of the Shoah fails to address the vicious anti-Semitism of the 9/11 terrorists? Why is the
resemblance of religious fundamentalism to political fascism overlooked? What is to be
done if the enemy really is an enemy, which means somebody who wants to kill you? What
is the alternative to the neo-Schmittian politics, a la Bush, in times of terror? That is a
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question neither Agamben nor Derrida, neither European appeasement politics (Schroder,
Chirac) nor the global peace movement has answered yet:® how to interrupt the cycle of
violence, of force vs. force?

To avoid the bloody end of Act V, let's return to Benjamin and the géttliche Gewalt:. For
Benjamin, the command not to murder prevails — but only as command prior to a deed, not
as judgement after the act has been committed. It doesn't mean a surrender to violence,
as was the case of Jewish communities that didn't defend themselves against pogroms.
“Killing of a criminal can be moral (sittlich)—never its legitimation”, Benjamin writes in
Einbahnstrasse (One-Way Street). His argument is that while the deed (to kill a criminal) can
on occasion be justified, the justification is always exigent on the situation; it is impossible
to formulate a rule. He also suggests that the divine injunction to refrain from killing does
not imply foregoing the necessity of resistance.

In the final three sentences of his "Critique of Violence", Benjamin calls reprehensible all
law-making forces as schaltend (shifting), law-keeping force as verwaltet (administered);
only divine force is called waltend. This may appear in ‘true war’, or in the godly trial of the
multitude against the villain. It sounds like a final political tribunal: WALTER BENJAMIN,
the youngest force.

“About the concept of ‘multitude’ and the relationship of ‘crowd’ (menge) and ‘mass’
(masse)".
- Walter Benjamin, “Central Park” (Gesammelte Schriten 1.2, p. 686)

Encore

It's irritating that while Agamben bases his whole work on his interpretation of the Shoah,
the other contemporary ltalian philosopher who influences contemporary global political
discourse, Antonio Negri, seems not to pay any attention to it at all. While Agamben draws
on the dreadful consequences of bio-politics, Negri bases all his hopes on them. Both
thinkers form a Janus-ike head, a manic-depressive philosophy of liberation that Derrida
would have referred to as different phases of political Trauerarbeit (‘labour of mourning’).
While Negri/Hardt set the constitutive forces prior to the constituted forces, Agamben
insists on the Schmittian paradox of power. Now, after having argued pro-Benjamin contra-
Derrida and pro-Derrida contra-Agamben, let's not continue pro-Agamben contra-Negri, but
instead look for a common ground. This ground has been prepared by Benjamin. The ltalian
language provides us with an understanding of his politics: potenza. It translates as ‘power’,
but also encompasses ‘potentiality’, the possible.

The strongest argument against any politics of ‘bare acts’ that tend to end in barbarian
acts could be condensed to an affirmation of ‘means without ends’, as constituting
moments of a state of being located vis-a-vis (in)decisiveness, poised between action and
mere potentiality; a gesture, a remaining rest which does not realise itself in any act.

This is our only hope. The only hope that ‘another world is possible’ is based on our
recognition of the fact that peace is possible, because peace embodies possibility. Peace
is Possible = Peace as the Possible = the Possible as Peace. What is common to all these
fragments of potenza is the possible: the —ability, communicability: the Mittelbarkeit. It is
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possible only within a multitude.

We are also ghosts — millions of them. Our struggle shouldn't be based on life or death,
but on Benjamin’s idea of Gliick, meaning ‘luck’ and also implying the pursuit of happiness.
This shall be the direction for a new world politics, Benjamin said at the end of his last text,
his testament, whose method might be called ‘nihilism’. The force that brings about change
works in two ways: it never goes directly towards salvation — towards ‘God’s Empire’- but
like recoil also works the other way — towards profane joy. This might be the direction for
a radical secular jihad, the oldest hedonist imperative and most trite advertisement: ‘Enjoy
your Life!" Against any politics of sacrifice, situate a politics of joy: Lucky strike!

Remember that peace is a twofold word, pointing not only to the opposite of war, but
also to an idea of eternity: ‘eternal peace’. Get ready, it can happen any second - but by
pure means only.

NOTES

1. Derrida, Jacques. “Force de Loi : Le ‘Fondement Mystique de I'Autorite’ (Deconstruction and the Possibility
of Justice)". In The Cardozo Law Review 11 (1990).

2. Werner Hamacher, “Afformativ, Strike”, in Cardozo Law Review 13, p. 1133-1158 (1991); Sam Weber, “In
the Name of Law”, in Cardozo Law Review 11, pp. 1515-1535 (1990); and Burkhardt Lindner, “Derrida.
Benjamin. Holocaust: Zur Dekonstruktion der ‘Kritik der Gewalt™, in (eds.) Garber, Klaus, and Ludger Rehm:
Global Benjamin 3, pp. 1691-1723 (1999). These scholars have argued this rash conclusion
supplementing Derrida’s reading of Benjamin’s text.

3. Just compare the picture of the collapsing Twin Towers with the last shot of the film Fight Club: in one
immense blow all the skycrapers fall, to end global debt. Indeed, in a fragment Benjamin also paid
attention to the demonic double meaning of the German word Schuld (guilt) and Schulden (debts) to
interpret the Verschuldung (indebtedness) as the ground of capitalism as religion which waits for God's
wrath to destroy it.

4. At a meeting with Gianni Vattimo and others in Capri in 1994. In a lengthy interview that Derrida gave to
Giovanna Borradori in New York shortly after the attacks, he uses the term “auto-immunisations, real and
symbolical suicides” to describe the event. In Philosophy in a Time of Terror: Dialogues with Jirgen
Habermas and Jacques Derrida (University of Chicago Press, 2003, Chicago).

5. German and French newspapers titled the initiative of the former arch-enemies Jirgen Habermas and
Jacques Derrida for a united foreign policy shortly before the attack on Irag: “Our Renewal. After the War:
The Rebirth of Europa” (Liberation and Frankfurter Allgemeine Zeitung, 30 May/1 June 2003). It's the
rebirth as ‘peace-power’: EUROPAX. The philosophers have only anticipated what the politicians are
preparing: A united representation and a united army. Anyone who asked what a Habermasian
‘constitutional patriotism’ would look like on a European scale knows the simple answer by now: the
commitment to a new arms race. Taking this into account, Benjamin’s resolve against militarism in his
“critique of violence” acquires a new sense of urgency.

6. The 9" of November is a date with many resonances in the history of Germany in the twentieth century.
9/11/1918 (written as per European convention) was the day that Kaiser Wilhelm Il abdicated, signaling
the end of World War |, 9/11/1938 is remembered as 'Kristallnacht', when a wave of pogroms and attacks
against Jewish people was carried out all over Germany, and 9/11/1989 is the day the Berlin wall came
down. The 11% of September (written in the American style as 9/11/2001) refers to the attacks on the
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World Trade Center in New York.

7. See, Weber, Sam. "Von der Ausnahme zur Entscheidung, Walter Benjamin und Carl Schmitt". In Weber,
Elisabeth and Georg Christoph Tholen (eds.), Das Vergessene. Anamnese des Undarstellbaren (Turia &
Kant, 1997, Vienna); Muller-Scholl, Nikolaus, "Der Eingriff ins Politische"; and Brecht, Bert, "Carl Schmitt
und die Diktatur auf der Buhne". In Silberman, Marc (ed.), drive b. Theater der Zeit/Brecht Yearbook 1988
(Berlin 1988), pp.113-117.

8. The term ‘Muselmann’ refers to a word in concentration camp slang for the inmates who had ‘submitted’
to the regime of the camp, had lost all will, and were the most likely to accept death or whatever fate was
meted out to them. The term ‘Muselmann’ here is seen as the Arabic gloss of the word Muslim (from
aslama/islam), as denoting ‘one who submits’. Primo Levi in If This Be a Man: Surivival in Auschwitz
(Abacus, 1991) and Robert J. Lifton in Nazi Doctors: Medical Killing and the Psychology of Genocide (Basic
Books, 2000) refer to the usage of ‘Muselmanner’ in camp slang.

9. This text is an intervention in the political discourse of global activism. The first such text of this sort
("Stopping the Fourth World War within the Next Five Minutes") was written as a critical commentary to the
film The Fourth World War, (see http://www.makeworlds.org/node/8) shown during the NextSMinute4-
Conference on tactical media. See also “Zum Zeitvertreib zwischen Krieg und Frieden”. In A.K. et al; Zum
Zeitvertreib, Bielefeld, 2005.
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people died on account of inhaling methyl isocyanate gas that had leaked from a plant of

Union Carbide, oleum gas leaked from a unit of the Shriram Foods and Fertilisers industry
located in Delhi.! Coincidentally, earlier the same year the lawyer-activist M. C. Mehta had
filed a writ petition before the Supreme Court of India arguing that the operations of the
factory were hazardous for the communities that lived in the vicinity. The court responded
in an urgent fashion, allowing the concerned unit to continue to operate after due safety
precautions, and congratulating the petitioner for having rendered a valuable public service.
The judges also observed on the relative priority of employment and environmental harm,
the various concerns of workers and management and the strategies through which
specialist knowledge regarding modern urban environments could be better incorporated
within law.

In the same year, Mehta had filed two other petitions regarding industrial land use and
vehicular pollution in Delhi (judgments regarding these came almost a decade later), that
carried forward some of the concerns of the bench in the earlier case, but also elaborated
further on the nature of environmental jurisprudence in India.2 In the process, they altered
more than the environment and reshaped not only the physical, but also the social and
institutional landscape of the city.

This essay reflects on that reshaping, in three parts. The first section discusses the
emergence of the ‘public’ petitioner seeking environmental good on the basis of
constitutional guarantees. The second section explores the complex network of
committees and experts that inform the judgments of the courts. The concluding section
examines the significant aspects of these judgments and their implications for the city of
Delhi.

|n December 1985, almost to a year after the tragedy at Bhopal in which about 16,000

Public/Petitioner

India’s penal code contains an entire chapter relating to ‘Offences affecting the public
health, safety, convenience, decency and morals’. These are popularly referred to as
‘nuisance’ laws, a legal maxim derived from the European Middle Ages based on the idea
that one ought to so use one's property as not to injure another.? This is a legal provision
that affords protection to individuals and communities against pollution, but it does so not
from an environmental point of view but from the perspective of property.*

As stated by M.R. Anderson, in the colonial context of 19"-century India, the wide
definition of ‘nuisance’ implied that the law often operated adversely against economically
marginal groups by dispossessing them of common facilities that they had hitherto enjoyed.
Achieving ‘environmental good’ cannot, and did not, have the same outcome for those who
“relied upon rivers, streets, and wastelands as key resources in the daily conduct of
production and subsistence”, and for those who “did not depend immediately upon common
property resources for subsistence, but tended to look upon common property as the raw
material from which public order and an aesthetically-gratifying quality of life could be
built”.> Other serious limitations included the fact that while nuisance laws could provide
remedies for past harms, their capacity to address future harms was more limited. Also,
while these worked well with regard to two individuals, or an individual and a ‘public’ who
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were proximate to each other, they could not cope with diffuse harms.

Two responses developed to address these limits. The first was within the domain of
urban planning, and sought to anticipate, among other things, potential environmental
harms, and provide for remedies through the practice of zoning. This was again
environmentalism at a remove, the major concern being appropriate land planning. The
governance of the city, modernist planners suggested, required the ability to
comprehensively map the flows in and out of Delhi (of people, resources and waste) and
then rationally manipulate them so that optimum balance (between available land and
people; between people and jobs; between jobs and housing; between housing and
environment) could be obtained. The idea of a comprehensive city plan thus emerged as a
mechanism for effecting “progress without friction”; and through this emerged concerns
about slum habitations and industrial location.®

In brief, the Plan which has been operational since 1962, proposed that noxious
industries be moved to the margins of the city or even outside it, based both upon their
infrastructural requirements and their polluting effects.” Intriguingly, it also recommended a
similar transfer of ‘rural industry’, being “not suitable for a well rationalised and modern
manufacturing activity” within the limits of the city.® Even more damning was another
inflection of the category of the rural — through the people who lived in slums being
described as “plague spots in any urban setting”; “concentrated areas of insanitation, crime
and vice”; ignorant of “urban ways of life” and engaging in “obnoxious trades” all of which
worsened the already chronic unsanitary conditions of the city.® Nuisance and pollution, in
other words, were always to be located elsewhere, and the discourse of planning
expressed supreme confidence in managing these separations that were simultaneously
spatial, material and social.

This confidence has been much shaken over the last four decades or so. From the mid-
1970s, we find a parallel set of developments that have brought the issue of (urban)
environments more centrally into focus, this time through statutory laws relating to water
and air pollution and through reinterpretations of the Indian Constitution, most notably by
making the enjoyment of a healthy environment an aspect of fundamental rights, drawing
upon Article 21 of the Constitution (Protection of Life and Personal Liberty).1° This right has
further been operationalised through some other innovations, particularly those relating to
the standing of the petitioner and the powers of the court to fashion new remedies. From
the ‘80s onwards, the Supreme Court of India has expanded the understanding of locus
standi to suggest that it is not necessary to have suffered a personal injury to seek remedy.
The principle, as restated in the oleum gas leak case, is that in cases of violation of a
fundamental or other legal right of socially and economically disadvantaged persons, “it
would be open to any public spirited individual or social action group to bring an action for
vindication” on their behalf. Justice P. N. Bhagwati observed that it was important to focus
on the substance of law rather than the form of it. M. C. Mehta appeared as a pioneer on
the scene in this context and filed close to a dozen writ petitions. The outcomes of three
of these are considered here.



72 / Sarai Reader 2005: Bare Acts

Committee Men and Contesting Experts

The rule of committees is almost always an aspect of the arts of governance, but
paradoxically, they appear in our narrative as the second critical set of players acting in
public interest, knowledgeable in their capacity to deal with environmental complexities and
secure in their authority based on the mandate provided by the courts. Once again, the
concern is justice; and the legal principle is an innovative one. The Supreme Court has
observed that it is neither essential nor constitutionally mandated that the adversarial
procedure be adopted in cases involving fundamental rights.!! In fact, in instances where
the two parties are totally unevenly matched in economic and social strength, such a stance
could even lead to injustice, with the less privileged being unable to produce relevant
information before the court. If fundamental rights are to be more than a ‘teasing illusion’
for the poor and the disadvantaged, it is necessary that the court fashion an alternative
mechanism, which indeed it has through the appointing of commissions to gather facts.

This principle was restated in the various cases under review with a major new
consideration that the persons being authorised to help establish the facts must bring to
this task not only their integrity but also highly specialised knowledge. The Ministry of
Environment and Forests of India observed in 1992 that earlier concerns with pollution that
was visible and degradable are giving way to concerns about new types of pollution with
very small quantities of synthetic chemicals that are not so visible and injurious to health
and damage the environment because of widespread use, persistence and toxicity.!2 And
law, as indeed the executive, had to respond to this new ‘unknowability’. To assist the
process, the Supreme Court turned to ‘professionally competent and public spirited
experts’ who would provide ‘reliable scientific and technical input'.

This is indeed a rather positivist view of science, but one which has enjoyed some
respectability in many other legal contexts.!3 In the Indian context, this implied a consistent
recourse to a committee of specialists for helping to establish ‘truth’ in complex
environmental domains. In the course of the proceedings against the Shriram unit, the
Supreme Court appointed two expert committees of its own, and also relied on the
testimony of the expert committees appointed by other bodies such as the Lt. Governor of
Delhi, the Ministry of Labour, and the petitioner. Three basic issues were examined: the
nature of the risk faced by the workers and the community around the unit; strategies for
minimising these risks; and the steps that the company needed to take to effect such
minimisation.

There was near-consensus between the experts on the safety measures required, as
also the compliance of the Shriram group with these measures. But disagreements
remained regarding the precise concentration of chlorine in the air (25 parts per million
[PPM] or 40 PPM, with an exposure of around 30 minutes) that could be considered
dangerous. The court temporarily papered over this disagreement, arguing that the
differences notwithstanding, there was little doubt that chlorine, by its very nature, was a
hazardous gas. But clearly there were always possibilities of more radical disagreements,
and these came into public view about a decade later in the course of the controversy over
the choice of an environmentally ‘clean’ fuel.
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In this instance, the court was not merely reacting to an established body of knowledge.
The health effects of the various categories of fuels were not evident; the knowledge
regarding these had to be generated. The court relied for its judgments on the
recommendations of the Environment Pollution (Prevention and Control) Authority for the
National Capital Region (established in 1998), seeking its advice on a range of issues
including augmentation of public transport, elimination of leaded petrol, use of pre-mix
petrol for two-stroke engines, phasing out of older vehicles, etc.!# The most controversial
of these recommendations was the absolute preference for Compressed Natural Gas (CNG)
over diesel, the committee taking care to also list the adverse effects of critical pollutants
such as sulphur dioxide, nitrogen dioxide, carbon monoxide, diesel and sulphur
particulates, respirable suspended particulate matter and benzene.!®

This was soon challenged by the report produced by the Mashelkar Committee, set up
by the Government of India under the chairmanship of the Director General, Council of
Scientific and Industrial Research (CSIR) and drawing upon the expertise of a wide range
including specialists in environment, energy, vehicular technology, public finance etc., which
recommended, instead, targeted vehicular emission standards for various categories of
vehicles and allowed for different technologies and fuels that could meet the emission
standards.'® The Supreme Court was far from satisfied. It not only suspected motives for
the setting up of this committee but also observed that, notwithstanding the long list of
specialists, there was no expert in public health and consequently the absence of “any
serious concern with the health of the people” in the report of this committee.!’” The ‘health
first’ approach, in which adverse environmental effects are considered paramount, to the
detriment of other repercussions, was elaborated further in other orders. What becomes
interesting here is that the Court had more than a committee to reckon with in the form of
science-based NGOs who put their own views on the table, and did so in a far more public
setting.

In contrast to the cases that dealt with planning issues, where the courts were
(sometimes) pitted against trade unions regarding job loss, at stake here was not only the
moral issue - i.e., in whose interest — but also the intellectual basis of making judgments:
on what evidence do we judge; who produces these evidence; how certain can we be?
Amongst those who sought to provide the answer to these questions outside the committee
framework, the most prominent have been the Centre for Science and Environment (CSE),
whose Director, Anil Aggarwal also served as a member of the Bhure Lal Committee, and
the Tata Energy Research Institute (TERI). Both have consistently involved themselves in
public campaigns through which a significant set of studies pertaining to fuel choices have
been brought into the public domain, even as these very studies have become grounds for
contestations.

The CSE began its campaign for clean air first through the publication of its 1996
report Slow Murder, an in-house study that highlighted the need to simultaneously address
the entire gamut of issues that affect air quality. However, the debate became more
technical; and lacking in-house expertise, CSE set up an international committee of
technical experts to undertake an evaluative study of CNG and diesel in order to arrive at
an ‘independent evaluation’, which committee also favoured the CNG option. TERI used data
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from the Expert Reference Group Study in Australia (conducted in 1998) to argue in favour
of diesel, which was contested by CSE on the basis of a more recent study undertaken by
the Australian Government's Council for Scientific and Industrial Research Organisation.
Further on, TERI cited the approach taken by the European Programme on Emission, Fuels
and Engine Technologies as providing a more comprehensive framework than that on offer
by the Bhure Lal Committee and the courts; or in another context, World Bank studies on
Mexico City and Santiago on the inadequacy of what it calls this ‘technical fix' to reduce air
pollution.

Both published Q & A booklets, issued press notes and lobbied hard at seminars and
conferences. This is a public contest around evidence for environmental impact that had
not been characteristic of court/government-appointed committees and added an entirely
new dimension to environmental jurisprudence.

Notwithstanding, it is instructive to underline the continuity of the scientific view,
endorsed as much by CSE and TERI as by the various committees before them. If there are
disputes, these views suggest, these are in the nature of science itself; or of bad practice
in which partial, selective, deliberately misleading or genuinely il-informed knowledge is
presented in the public to obfuscate issues. The answers must therefore lie in better
science, clearer and more voluminous data.

In contrast, what we observe is far too much uncertainty on the matter, and the arena
of dispute is far too wide for generating even a rough consensus as had been in the oleum
gas leak case. Clearly, an entirely different basis for closure would have to be found, drawn
not from scientific consensus but from other ways of thinking about how to organise the
society and economy, addressing not only the immediate context but also distant futures.

Judgments and Critics
Committees may help to establish the ‘truth’, but justice must yet be dispensed by law.
Having achieved a rough consensus on the harmful effects of chlorine, but also realising
that the Shriram group had complied with the recommended safety regulations, the court
had now to decide whether to let the unit continue operation. The concerns before the court
were various. These units were located in densely populated parts of the city; risks to
workers and the community could be minimised, but never fully eliminated; close to 4,000
workers stood to lose their job if the factory was to close; and there was the distinct
possibility of the Delhi water supply losing its supply of chlorine and having to source it from
a fair distance. Together, these posed a rather delicate choice before the court, which had
to ‘weigh and balance’ and eventually ruled, rather hesitantly: “We have...reflected over the
various aspects of this rather difficult and complex question with great anxiety and care and
taking an overall view of the diverse considerations, we have, with considerable hesitation,
bordering almost on trepidation reached the conclusion that, pending consideration of the
issue whether the caustic chlorine plant should be directed to be shifted and relocated at
some other place, it should be allowed to be restarted...subject to certain stringent
considerations”.18

In other words, despite the increasing technical nature of the issue on hand, the
Supreme Court had made it clear that expert evidence was not the determining point of
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view, but instead its own sense of balance between competing goals and justice, a point
that is sometimes lost when the clamour for information obscures the principles of which
justice is to be debated. This was a balance rather delicately poised at this moment in time,
but within a decade it clearly tipped further to one side — in favour of environment — and at
some cost to other constituencies.

The issue of location acquired a momentous presence in the life of the city from the
mid-1990s through the judgments offered in the land use scenario where we find this shift
well marked. “We are conscious”, Justice Kuldip Singh ruled in a case involving stone
crushing, “that environmental changes are the inevitable consequence of industrial
development in our country”. But the important consideration for him (and his fellow judges)
was that “the quality of environment cannot be permitted to be damaged by polluting the
air, water and land to such an extent that it becomes a health hazard for the residents of
the area”.!? This view found amplification in the two sets of judgments that were passed,
the first in 1996 and the second in 2000, that concerned themselves with the provisions
of the second Master Plan. Implemented since 1990, the second Master Plan classified
various industries in Delhi into nine categories and laid down clear guidelines with respect
to those industries that needed to be relocated. First among these were the Hazardous and
Noxious Industries [category H (a)] which, the Plan said, were not permitted in the city;
existing units would have to shift out within a period of three years. The second major
category [H (b)] was that of heavy and large industries, of which no new units would be
permitted and the existing ones shifted to the Delhi Metropolitan Region and the National
Capital Region. With respect to other non-conforming industries, similar recommendations
were made, though with more lenient time periods for shutdown or relocation.

The question that the court framed for itself was a rather restrictive one: of legality.
Who had complied and who had not, and those who hadn't (the overwhelming majority), it
ruled, must shut operations. It was open to the court to have used this opportunity to
debate on the wider processes of planning, such critiques being available both in the Indian
and the global context. But it chose the narrower path instead. The ironic consequence is
that the Supreme Court, which had been so innovative in fashioning environmental good into
a Fundamental Right, has utterly failed to secure safe working conditions and habitation for
the workers of the city, within the city. It could only precipitate their movement outwards,
on the assumption that because they are migrants, they are also infinitely mobile. In the
process, it has also created a peculiar bind where all terms of engagement for creating a
better environment are seemingly exhausted through the binary of ‘safe/clean’ city and
‘dirty/necessary’ work.

The Supreme Court has not, however, been oblivious of broader critiques in other
domains of intervention. In fact, with regard to the larger global debate on environment, it
has kept pace with significant developments elsewhere. Therefore, in the vehicular pollution
case we find the articulation of principles that allow for preventive intervention even under
conditions of great uncertainty, there being little unanimity on which fuel was most
environmentally appropriate. Quite clearly this posed a major problem for the executive.
Those obliged to convert their fleet from diesel to CNG were conscious of the financial
investment required and demonstrated displeasure in no uncertain terms, besides
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considerable foot-dragging. Equally, the Chief Minister of Delhi went on record that she did
not want chaos on the streets of Delhi through a proactive approach on an unproven
technology. “I do not know what is the truth”, she said. Under the circumstances, it was
hardly likely that she could convince others.

This argument no longer cut ice, for the court not only marshalled the weight of
scientific evidence in its favour, but more significantly, it firmly established a new principle
of governance, wherein doubts were allowed but could not become an impediment to
action. This is the notion of sustainable development, containing within it both the
‘precautionary principle’ and the ‘polluter pays’ principle. It necessitated, in the court’s view,
that the executive act even on the basis of limited knowledge, and in the specific case of
fuel choice, that all efforts be made to ‘anticipate, prevent and attack’, giving priority to
environment over economy.?° There was no option but to act; and the court had little
hesitation in saying that its order with regard to conversion of the entire city bus fleet to
CNG “does not require any modification or change”.

The twists and turns that lie at the interface of science and law leave our urban futures
still uncertain. In the case of land use, critics have inferred a ‘middle-class bias’, an
important factor, though not the sole one.2! What is at stake in all these situations is a
relationship to living environments that a science-based, expert-driven, data-reliant
environmentalism does not necessarily promise to help cultivate. The principles for
achieving consensus on ‘acceptable risks’ also urgently require further discussion. Those
principles cannot be arrived at through law or science alone. In a democratic polity, they
must, of necessity, be societal.??

NOTES

1. About 15,000 people are estimated to have died in Bhopal on account of inhaling methyl isocyanate gas that
leaked from a plant of Union Carbide. Inhaling oleum gas, which is largely composed of sulphuric acid, may be
equally harmful, especially in the form of severe eye and skin burns, and in extreme cases, even fatal.

2. The thee cases under consideration are:
M .C. Mehta v. Union of India WP 12739/ 1985 (Oleum Gas Leak Case)
M .C. Mehta v. Union of India WP 4677/ 1985 (Delhi Land Use Case)
M .C. Mehta v. Union of India WP 13029/ 1985 (Vehicular Pollution Case)

3. See Divan, Shyam, and Armin Rosencranz, Environmental Law and Policy in India: Cases, Material and Statutes
(Oxford University Press, 2001, Delhi) p. 91.

4. In addition to possession, property is a constellation of many other rights, including occupation, use, sale and
enjoyment. Just as laws of trespass protect occupation, similarly nuisance laws allow for enjoyment of property.
See Hoban, Thomas and Richard Brooks, Green Justice: The Environment and the Courts, 2" edn (Westview
Press, 1996).

5. M. R. Anderson, “Public Nuisance and Private Purpose”, SOAS Law Department Working Paper 1, pp. 24-25
(1992).
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least the late 19" century. What was distinctive about the postWorld War Il period was the capacity of the state
to undertake this massive task of social engineering. In the case of newly independent countries such as India,



10.

11.
12.
13.

14.

15.

16.

17.
18.

19.
20.
21.

22.

Disputations / 77

there was the desire to forge a new civilisation. So urban planning was not about physical manipulation of elements
alone, but instead a triangulation linking people, habitations and production processes.

The Master Plan describes noxious/nuisance industries as “any industry whose by-products or manufacturing
procedures are associated with undesirable features such as smoke, stench, unpleasant fumes, pollution of water
and similar hazards to general health and wellbeing of the neighbourhood”.

Delhi Master Plan, 1962 (DMP-62), Ch. 8, pp. 7-8. Nuisance laws being particularly harsh against traditional
industries has also been noted in other contexts. For instance, in the US, Rosen notes that courts were quite
willing to act against “traditional” industries and trades such as slaughterhouses and bone melting, but the bar for
the “provability” of damage was raised much higher with regard to modern, steam power driven factories, mines,
smelters, etc. See Christine Rosen, “Knowing Industrial Pollution: Nuisance Law and the Power of Tradition in a
Time of Rapid Economic Change, 1840-1864", Environmental History, Vol. 8, No. 3, pp. 565-97

MPD - 62, Ch. 10, p. 3.

A consultation paper circulated by the National Commission to review the Working of the Constitution on the theme
of “The Enlargement of Fundamental Rights” points out that as a result of judicial decisions certain rights which
are not explicitly mentioned in Part lll of the Constitution (dealing with Fundamental Rights) have been inferred or
deduced from the specified guaranteed fundamental rights. These are what it refers to as the judicially deduced
fundamental rights, which include the freedom of press; freedom of information; prohibition of torture; right to
travel abroad and return; remedy for violation of Article 21; right to privacy; right to free elementary education
upto the age of 14; right to a clean and healthy environment; right to have access to courts and right to legal aid.
It also suggests that other than South Africa, India is the only other major developing country that has moved in
this direction. The consultation paper is dated 11 May 2001. http://lawmin.nic.in/ncrwe/finalreport/v2bl-
3.htm#_ftn26; accessed 27 May 2004.

Bandhua Mukti Morcha vs Union of India, AIR 1984 SC 802.

Government of India, MoEF, 1992. Policy Statement for Abatement of Pollution, p. 2.

The literature on the sociology of science is too vast to be explored in this essay, but for a good introduction to
the manner in which such constructed knowledge plays itself out in the legal context,see Sheila Jasanoff, Science
at the Bar: Law, Science and Technology in America (Harvard University Press, 1995, Cambridge).

For a detailed list, see the order dated 28 July 1998. This committee is popularly referred to as the Bhure Lal
Committee after the name of its chairperson, and is referred to as such in the rest of this essay.

Environment Pollution (Prevention & Control) Authority for the National Capital Region, “Report on Clean Fuels”,
July 2001.

Mashelkar et al., “Interim Report of the Expert Committee on Auto Fuel Policy”, Government of India, 2002.
Order dated 5 April 2002.

Among the stringent considerations were not only technical matters relating to safety but also the involvement of
workers' organisations, the need for training of workers, and detailed charts in English and Hindi explaining the
effects of chlorine gas on the human body and what precautions workers should take in the case of an emergency.
Judgment dated 15 May 1992.

Order dated 5 April 2002.

For the middleclass environmental thesis, see for instance Dunu Roy, “From Home to Estate”, Seminar 533
(2004); and Amita Baviskar, “The Politics of the City”, Seminar 516 (2002).

For a critique in this vein, see Ravi Agarwal, “Questions of Standards”, Sarai.txt 1.2, 15 December 2004-15
February 2005, and in this volume.
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Improbablevoices.net

An Improbable Monument to Witnessing and the Ethics of Trespass

SHARON DANIEL
(with Justice Now and Beatrice Smith-Dyer, Misty Rojo, Lana Porter, Beverly Henry, Zundre Johnson, Jane

Dorotik. Marie Bandrup, Yvonne (Hakim) Anderson, Genea Scott and Valerie Biedler)

‘|mpr0bab|e’ means ‘unlikely’ — but also ‘marvellous’ and ‘tall’, as in a ‘tall tale’...A
tall tale relates the story of an imagined, and, sometimes, marvellous world. Imagining can
be a point of departure for building something marvellous.

‘Monument’ is defined as ‘an important site that is marked and preserved as public
property’.! Monuments are usually public works — structures constructed at government
expense for public use. Why do societies care about these enough to invest in building,
guarding and, upon occasion, destroying them? Perhaps because monuments are mirrors
that reflect social values; they also serve to fix or render permanent the collective memory
of significant events. Traditionally, memorials and monuments commemorate authorised
histories and foster historical consciousness in conformance with narratives of power. But
ideally, monuments, as a form of public architecture, have the potential to resist erasure,
counter ignorance, and to act upon the world with a view to reshaping it.

The definition of ‘monument’ also includes ‘a repository’. The general reference is to a
‘burial vault’, but a ‘repository’ is also described as ‘a person to whom a secret is entrusted’
and ‘a facility where things can be deposited for storage or safekeeping’. The form of
‘monument’ might be productively re-conceptualised as ‘repository’, in the sense of an
archive or repository of information. Thus, while ‘monument’ has traditionally been
associated with the ‘monumental’, ‘monolithic’ and mono-vocal (or univocal) — a uniform and
authoritative representation — a monument might also, equally, take the form of a repository
or an archive, and provide a crucial space for collecting information, objects and memories,
and compiling diverse perspectives to produce an unauthorised, multi-vocal representation
of social truths.

Currently, prisons in the United States function as both monument and repository, in the
very worst sense of each term. They are monuments to the criminalisation of poverty, and
human repositories where the secrets of economic and political power are kept safe. The
‘prison industrial complex’ is the quintessential embodiment of power and authority in
capitalist America — a corporate/state collaboration designed to profit from the
incarceration of marginalised communities on a massive scale, and to enforce their
continual political disenfranchisement by law.
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The legal rights of prisoners are outlined in the US Constitution — a document that was
designed to protect the rights and privileges of its authors (white, male, propertied citizens)
at the expense of a host of ‘others’ (including women and people of colour). The
legitimisation of the institution of slavery was at the heart of its formulation. The majority of
the framers of the Constitution were slave owners who recognised the tremendous
economic advantage to be gained from the long-term exploitation of black labour and the
efficacy of making slavery a hereditary and lifetime condition. Slaves were property, and the
rights to be protected by the Constitution were primarily the property rights of legally
recognised persons. The revolution of Jefferson, Washington and Madison was never
intended to liberate the black slave, who was not seen fully as a person by society or by
law. The Constitution guaranteed the continuation of the slave trade, provided for the return
of recaptured slaves to their owners, and for purposes of taxation and political
representation, defined blacks as three-fifths human. This legislated a social order assuring
white dominance and making black people into virtual non-persons without any right to
family, free movement, choice or political citizenship.

Logically, the Civil War and a series of constitutional amendments up to the Civil Rights
Amendment should have made a difference to this racial-legal dynamic, but they have not.
Racism and economic exploitation remain essentially intact as the legal system continues
to create and protect a racially segregated society, and the government manipulates the
law to disenfranchise black citizens.? The fundamental premises and goals of the institution
of slavery are now realised though the agency of the US criminal justice system and the
prison industrial complex.

The weak protection of prisoners’ rights under federal law (provided in the Constitution)
allows state law to violate them. The regulation of prisoners, their rights, and their living
conditions are left to state governments who appoint governing boards to oversee prison
administrations. This essentially leaves prisoner’s rights, or lack thereof, in the hands of
politicians, prison administrators and guards — ‘interested parties’ who are economically
dependent upon the growth of the prison industrial complex.

A market economy for prisons has led to a market demand for prisoners (a strong
lobby for ever-tougher sentencing to satisfy the need for more cheap labour and maintain
the corrections economy). For example, inmates in state and federal prisons are often
employed by private corporations for extremely low pay, and prisons are ‘serviced’ by giant
corporations, like MCI and Marriott, with monopoly contracts for catering, telephone service
and medical care.

Over the past two decades, California alone has built 21 new prisons, spending roughly
$4.4 billion on infrastructure, and an estimated $26.2 billion more to keep it functioning.
California Department of Corrections spending has exploded, from just under $300 million
in 1984 to the current $5.7 billion a year. Currently, California spends more to expand and
maintain the prison system than it spends on public education. This expansion has
transformed remote, rural and financially struggling towns into thriving economic hubs in
the prison industrial complex. A once-small public employees union, the California
Correctional Peace Officers Association, has become a political behemoth that contributes
millions of dollars to both Democratic and Republican governors and legislators. While
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prisoners in California are permanently stripped of their right to vote, prison guards enjoy
considerable political clout. Since prison populations are disproportionately comprised of
people of colour, the loss of voting rights means that millions of black and brown citizens
and their communities are effectively disempowered in the political realm.

The systematic violation of the human rights of these communities, on a daily basis, is
a primary cause of their encounters with regimes of enforcement, and consequent high
rates of incarceration. The Universal Declaration of Human Rights (UDHR), 1948, stipulates
the right to economic security, education, citizenship, privacy, adequate medical care and
intellectual property. It protects the right of universal suffrage, freedom of speech and the
freedom to disseminate opinions and ideas through the media. It protects against torture,
inhuman or degrading treatment, racial discrimination, arbitrary detention and slavery. For
poor persons of colour, the violation of these rights on the street (poor quality of education,
lack of economic security, racial and sexual discrimination) leads to crimes of poverty and
subsequent incarceration. Upon conviction, a prisoner is stripped of most if not all of
his/her human rights.

A prisoner’s right to free speech, her claim to intellectual property, personhood and
citizenship are all contested. The prisoner is a ‘legal subject’ subordinate to the rule of the
state, but denied the right to political participation that should be normatively assumed by
citizens. The prisoner is de-subjectified — in every sense of the word ‘subject’ — political,
psychological, and philosophical. She is denied agency, stripped of her individuality,
receives cruel and inhumane treatment, and is literally objectified. For example, a prisoner’s
body is the property of the state — a legal object. In California, a prisoner who attempts
suicide unsuccessfully can actually be charged with destruction of state property.3

The majority of US prisoners have a history of being raised in poverty and have
struggled with addiction and mental health disorders. This is particularly true of women of
colour in prison. The image of poverty and ‘otherness’ they evoke is a provocation to the
state, challenging its complacency and contradicting its democratic self-image. A political
prisoner is “anyone held in prison because their ideas or images either challenge or pose
a real or potential threat to the state”.* Given the social conditions that the majority of
prisoners experience before incarceration, conditions which restrict their right to determine
their political status and to pursue their economic, social and cultural development, a
substantial percentage of the prison population, both male and female, should be
considered political prisoners.

One in four prisoners in the US is serving time for a non-violent drug law violation. These
are prisoners of war — the US war on drugs — which, is essentially a war on race, a war on
gender, a war against the socio-economic ‘other’.> The rights guaranteed to prisoners of
war by the Geneva Convention are not extended to these prisoners (another example, along
with Abu Ghraib and Guantanamo Bay, of how the US selectively adheres to international
conventions and human rights law).

UDHR Article 19: Everyone has the right to freedom of opinion and expression; this right
includes freedom to hold opinions without interference and to seek, receive and impart
information and ideas through any media and regardless of frontiers.
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Access to prisoners and prisons by the media or human rights investigators is virtually
non-existent. In direct contradiction of Article 19 of the UDHR, several states, including
California, have enacted media bans, making it illegal for the media to conduct face-to-face
interviews with prisoners that are not censored by prison officials. In the current political
climate in the US - one that supports shutting down public access to information about
government conduct, increasing repression against people of colour and immigrants, the
dissolution of civil rights and disregard for international human rights law — it is necessary
to find alternative means of getting information into the public sphere.

Legally authorised violations of human rights like the California prisons’ media ban must,
in some cases, be addressed through ‘bare acts’ of trespass. In this context an illicit,
transgressive act, an act of witnessing and giving voice, is a necessary act of political
resistance. Such ‘bare acts’ require a rethinking of codes of ethics and of aesthetics —
codes that merge at the intersection of action and expression. | have intentionally disobeyed
this media ban, and gained access to inmates in the California state prison system by
posing as a legal advocate. | have broken the law in order to act as a witness and publish
evidence of the contradictions and inequities of the implementation of its ‘bare acts’.

For the past two years | have collaborated with Justice Now (jnow.org), a non-profit,
human rights organisation that works with women in prison. Together we are documenting
conversations with women prisoners and publishing their views in the public domain of the
media in an attempt to bring forward alternative, more accurate representations of
prisoners and the social repercussions of imprisonment. Our work has been based on
interactions with 10 women incarcerated at the Central California Women'’s Facility (CCWF)
in Chowchilla, CA. For these women, our conversations are acts of juridical and political
testimony. By giving evidence, by acting as witnesses to their own experience, by publishing
their statements along with their names, Beatrice Smith-Dyer,® Misty Rojo,” Lana Porter,8
Beverly Henry,® Zundre Johnson,!® Jane Dorotik,}! Marie Bandrup,? Yvonne (Hakim)
Anderson,!? Genea Scott,!* and Valerie Biedler!> become the morally and legally recognised
source of self-narration and re-subjectification, and stake a claim to dignity. It is this claim
to dignity and subjectivity that enables these women to challenge the underlying principles
of distributive justice and the dehumanising mechanisms of the prison industrial complex.'6
These women are quite literally historians and theorists, but they speak in collective
resistance and do not claim the status of individual author/owner of their images and ideas.
| collaborate with them as a witness and facilitator, sharing in collective production with an
activist intent.

All women convicted in California are assigned to the general prison population,
regardless of the nature of their crimes. There is no minimum-to-maximum security
classification for women, so all restrictions apply equally to all inmates. Those who are
moved to the Segregated Housing Unit for administrative segregation in response to an
internal infraction suffer greater isolation. Women incarcerated in California are allowed
visits only from family members and legal representatives. Inmates are not allowed access
to computers, cameras, tape recorders or media equipment of any kind. Given the ban on
contact with the media, and restrictions on visits and phone calls, | would not have had
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access to these women without the support of Justice Now. | visit CCWF with Justice Now
in the guise of ‘legal advocate’; | record my conversations with the women and solicit their
stories, ideas, and opinions. Because Justice Now supports women prisoners in cases of
sexual harassment, physical and administrative abuse, medical neglect, compassionate
release, and assists prisoners in their own efforts to organise and campaign for their civil
and human rights, our relationship with the prison administration is adversarial.

The visits require adherence to Kafkaesque regulations and acceptance of invasive
search and surveillance procedures. Visitors must be ‘cleared’ by the prison administration,
based on identification papers and lack of police record. | am registered for each visit in
advance and searched on entry. | am allowed to bring in only a clear plastic baggie with a
clear ink pen, my identification, a blank legal pad and my mini-disc recorder. The recorder
has to be approved weeks in advance (the serial number is registered and checked) and
the device is inspected on entry and exit. Only factory-sealed discs are permitted.

After our interviews, the women are subject to strip search and visual body cavity
searches that may be performed by male guards.

Clearly, these women are highly politicised and seriously committed to having their
voices heard. In our documented conversations, the participants articulate their experience,
history, social position and political views. These recorded and written statements are
extraordinary. Each participant's personal narrative is compelling, and political analysis
acute and incisive. Each of the participants asked to have their full name associated with
their statements online despite the possibility of retaliation by the authorities. Prisoners do
not enjoy the status of autonomous individuals, hence are vulnerable to all kinds of abusive
retaliation by guards and/or administrators including physical abuse, segregation, re-
assignment and disciplinary charges that might constitute a second or third ‘strike’ under
the three strikes law (see below), and thus lead to extended time or even a life sentence.

The website ImprobableVoices.net, which was commissioned in 2004 for the online
exhibition ImprobableMonuments at CameraWorkSF.org, is the first publication resulting
from our collaboration. The title of the project refers to the Improbable — as both unlikely
and marvellous — and the monumental, a public symbol that reflects social values and fixes
a culture’s collective memory. Our Improbable Monument is meant to celebrate the
impossibility of traditional representation from a single point of view in contemporary public
art and politics. It functions as a repository or archive — not as an authorised, monolithic
representation — but as a site of multi-vocal negotiation among individuals who are ready to
take responsibility for representing themselves. As ‘improbable’ as it may seem, improbable
in the sense of unlikely and in the sense of marvellous, we are actively imagining (and thus
making the first steps toward building) a world without prisons. The Proposal for an
Improbable Monument to the End of the Prison Industrial Complex tells a ‘tall tale’, an
alternative to narratives of power in both content and form; an unauthorised representation;
a story told from diverse perspectives. The website functions both as a proposal and a
monument-cum-repository of (currently) 143 audio files. These include the inmates’
compelling personal histories, descriptions of their prison experience, details of the human
rights violations inflicted upon them, and their imaginative and speculative proposals for the
renovation of CCWF as a monument to the end of the prison industrial complex. Given the
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relentless de-personalisation that the inmates experience on a daily basis, | have been
continually astonished by the creativity and sincerity of their ‘proposals’, the variety, breadth
and depth of their voices, personalities and viewpoints.

Sentencing

In the 1980s, within the US there was a dramatic shift in attitude toward crime and
punishment in the US. Lawmakers dismantled programs designed to help rehabilitate
criminals, and passed tough new sentencing laws that put more people in prison for longer
periods of time. For example, California’s ‘three strikes and you're out’ law, under which a
person who commits a felony and has one previous ‘violent’ or ‘serious’ felony conviction
(which includes burglary of an unoccupied dwelling, possession of a controlled substance,
solicitation for prostitution, cheque fraud, etc.), is sentenced to twice the term prescribed
by law for each new felony. If the person has two previous violent or serious felony
convictions, he or she is sentenced to life. Because ‘three strikes’ is applied retroactively,
it is in direct violation of Article 11(2) of the UDHR.

UDHR Article 11 (2): No one shall be held guilty of any penal offence on account of any
act or omission which did not constitute a penal offence, under national or international law,
at the time when it was committed. Nor shall a heavier penalty be imposed than the one
that was applicable at the time the penal offence was committed.

As a result of ‘three strikes’, mandatory sentencing laws, prosecution of minors in adult
courts and ‘tough on crime’ legislation, inmate populations have exploded, and so has the
prison industrial complex.

Beverly Henry

“l talked to a girl last night — she’s 19 — she has 60 years at 80 % — and wait — life with
the possibility [of parole] running bowlegged with 60 at 80 % - it doesn’t run together— why
didn't you just tell her you wanted to bury her — she’s 19 - so, when you finish your 80% of
60, start this ‘life with the possibility’ — of course, its ‘gang related’ — anything that is ‘gang
related’ — these kids are buried here — but they're so young...Oh, I've got one in my room
- 45-to-ife — she's 22 — she still had braces on her teeth when they brought her here — | go,
‘What are you doing here with braces on your teeth?, little chubby kid, and she’s like, ‘l have
braces’, and | said, ‘Well, when did they pick you up? and she says, ‘I had just turned 18" —
she was a passenger in a car and the driver shot up another car — she knew him — she liked
him — he was a gang member — he was ‘cool’ — they couldn't tie her into any gang but they
told her that because she lived in central south Los Angeles, she's Mexican, she had four
tattoos - they told her, ‘You're a gang member’ — and that got her 45-to-life — the shooter
got away.

“They told her ‘Give us the shooter’, and she said, ‘No. | don’t know what happened'.
Well they got one man dead and another man wounded. They told her, ‘Well, you'll have
enough time to think about it'. They found her guilty — gave her first-degree murder — there
was no gun residue on her hands — nothing — this kid is my roommate — her parents didn't



84 / Sarai Reader 2005: Bare Acts

have money — so poor Mexican girl — her momma works in a factory and they commute
between Tijuana and here.

“And she won't tell on him because ‘That's the “home-boy’ — that's what she told me —
and | go ‘The “home-boy” is not going to look out for you - for 45 years — do you get this?
and she goes ‘But | can't say nothing about him'. ‘Oh Christ’, | said, ‘OK, in about five years
you tell me if you have not changed your mind — ‘cause | plan to keep in touch with you,
and you need to report his ass'.

“And | thought, you know, I'm doing fine — so | have to tell you I'm doing fine — ‘cause
they got some kids on that yard that will never get out if no one intervenes — they are going
to fucking die here — they're not even 25 years old — 60 at 80% and she is just as bubbly
and giggly — | go, do you know what you have been sentenced to? And she goes, ‘Yeah'.

“Then there’s one they just brought over — even the police are discussing her — she
threw a beer can — | don't know if | told you — she threw a beer can at the squad car — there
was a ruckus going on and the gang members are out there and she’s out there and one
of the gang members is her boyfriend — and she starts mouthing off — and the police are
telling her to shut her mouth ‘cause there’s been some gun play going down and they've
confiscated some weapons and one guy's been wounded - so she throws her beer can —
she has '60-to'- 60-to-life — why does that kid have 60-to-life for throwing a beer can? She
is only 23 years old...”

Sexual Discrimination and Exploitation
Women are increasingly given harsher sentences than men — especially women of colour.

UDHR Article 7: All are equal before the law and are entitled without any discrimination
to equal protection of the law. All are entitled to equal protection against any discrimination
in violation of this Declaration and against any incitement to such discrimination.

Women often play minor roles in ‘gang+elated’ and drug-related crimes, yet serve
longer prison sentences than their male partners.

Valerie Biedler

“In my experience — when | was on one of my court dates — when | was sitting there,
there was a female and a male charged with the same crime - the female had never been
in trouble before, this was her first time in trouble — he had been in trouble before — she got
more time for the same crime than he did — with the same judge in the same court at the
same moment — | think he got 16 months and she got five years — and it was to teach her
a lesson, he said - that kinda opened my eyes there that it seems to me that women are
getting slammed with more time than men for the same crimes - and that's what brings me
to believe it is because we are easier to manage — and | do believe that — that is my opinion”.

The corrections economy is dependent upon a steady flow of prisoners to supply an
economical and docile labour force for private corporations that set up shop in state and
federal prisons. The economics of the Prison Industrial Complex — jobs for corrections
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officers and monopoly contracts for multinationals that service prisons — are dependent
upon a large population of prisoners that can be easily controlled in increasingly
overcrowded conditions. Women prisoners work for slave wages (maximum 11 cents/hour)
in prison sweatshops, soldering circuits and sewing flags, and are allowed only 15 minutes
to consume substandard meals catered by the Marriott Corporation.

UDHR Article 4: No one shall be held in slavery or servitude; slavery and the slave trade
shall be prohibited in all their forms.

MCI holds a monopoly on long-distance calls from California prisons. Prisoners’ families
must have MCI as their long-distance service provider to communicate with their loved
ones; calls are charged at seven times the normal long-distance rates. One pay phone in
prison generates $15,000 a year for MCI, which installs the phones for free.

Since 1980, the women'’s prison population has grown by almost 500%; over 80% of
women in prison are serving time for non-violent, property or drug-related offences (‘crimes’
of survival).

Social and Economic Rights

UDHR Article 25 (1): Everyone has the right to a standard of living adequate for the health and
well-being of himself and of his family, including food, clothing, housing and medical care and
necessary social services, and the right to security in the event of unemployment, sickness,
disability, widowhood, old age or other lack of livelihood in circumstances beyond his control.

Zundre Johnson

“I'm saying that people do commit wrong — | know that. | know that...but the majority
of the women that are in here — it was survival — just survival — you know, survival — for what
ever reason they had to survive like that, they just survived like that — they haven't done
anything horrific — they haven't been on TV or anything like that — they're just nobodies —
that have committed a nobody’s crime and ended up in a nobody’s prison — ok — it's stupid,
they had a ‘rock’ in their hand so they're doing 25-to-ife — come on — you know — | mean it
doesn't deter them from smoking rock ‘cause people are still out there doing it — so what
is the point of taking a mother, a woman, somebody’s child, and putting them away because
they had a nickel rock — when you really look at it and you go to everybody's cases 3% of
the people here should really be — helped — not so much as locked up but helped because
there is definitely something wrong — they need professional help”.

UDHR Article 22: Everyone, as a member of society, has the right to social security and
is entitled to realization, through national effort and international co-operation and in
accordance with the organization and resources of each State, of the economic, social and
cultural rights indispensable for his dignity and the free development of his personality.

This article articulates the obligation of governments to take positive steps to
implement social and economic rights in order to protect political and civil rights.
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Jane Dorotik

“I's well documented that the incidence of violence is significantly decreased in
countries that have highly developed social support systems — welfare, health care, etc. —
until we as a society give up the idea of ‘judge and punish’ for a more humanitarian ‘support,
nurture and rehabilitate’ view toward all relationships, we'll continue to build prisons. | think
every member of society needs to be helped to have his or her needs met so that he or
she can make a contribution that will be judged worthy by society. So... | think that — that
we have to clearly help people to understand that there is a big difference between keeping
society safe and locking up people who might have made a mistake — and a lot of the
mistakes that we lock people up for are societal mistakes — that we have not supported
well enough — and that is what we have to change”.

State Violence

Conditions in US prisons violate the UDHR and US constitution’s guarantee against cruel and
unusual punishment. Inside prison, men and women are subject to state-sanctioned violence
in the form of human rights abuses including medical neglect, brutality, and sexual abuse.

UDHR Article 5: No one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment.

Jane Dorotik

“Prison in general is a very violent environment. | think it is more so for women because
of the unique conditions that women are subjected to while in prison. In this country, despite
objections from human rights groups — Amnesty International, etc. — female prisons are
mostly staffed by male guards — this increases the discrimination and the inequality of
treatment for women — it has been well documented that this discrimination includes many
areas — up to and including rape and other sexual abuses perpetrated by COs - | think the
abuses against women in prison are very often a re-victimisation of the injustices, social,
personal, cultural — that they have suffered prior to entering prison, only now that they are
incarcerated the amplitude is much greater — the level of hostility is just magnified”.

Health care inside California women’s prisons is in a state of crisis. Women are needlessly
dying from chronic and treatable diseases. There is not one fulltime, licenced Ob/Gyn on the
staff at CCWF, the largest women’s prison in the world. This facility houses nearly 3,600
women who need annual Ob/Gyn exams, standard pre- and postnatal care, and regular check-
ups. Women with HIV and cancer are being denied medications and basic care. For women
prisoners with HIV, inadequate and inhumane health care put their lives at risk every day. There
are dangerous and unnecessary delays in the refill of HIV medications and other prescriptions.
It routinely takes 45 days to see a doctor. These women rarely receive their prescribed
medications on time and have difficulty in seeing doctors regularly.

Many prisons in California are operating at over twice their original capacity.
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Yvonne (Hakim) Anderson

“Number one, having to live in a very small room with seven other women...so I'm
dealing with literally about maybe two-and-a-half to three feet of space in what would be
considered my area - six cubic feet altogether — but as | am walking into my area about
two-and-a-half to three feet of space — you see what I'm saying...you don't have that much
privacy — you don't have privacy because of the way the doors are made - like when you're
taking a shower or when you're using the bathroom - you know, if a male officer came to
the door and he wanted to, he could very well ‘see something’ — maybe not your actual
‘private parts’ but still all in all you don’'t want to be exposed in that manner — you know,
the filth, the lack of sufficient cleaning supplies they give us in order to properly sanitise —
the chipping paint — the infestation of insects...”

At CCWF, women who live in the Security Housing Units (SHUs) endure constant verbal
and physical harassment in their isolated cells, as do many women in the general
population.t”

Yvonne (Hakim) Anderson

“The conditions in SHU which is the security housing unit — and EOP — I'm not quite sure
what E-O-P stands for but | know it is the ‘mentally challenged’ section of Ad-Seg
[Administrative Segregation or security housing unit]. | think those conditions need to
improve. Because you have —first, just like in SHU — having to be back there in a segregated
type of secluded environment — you're in a two-man cell but it is only going to be you in
there for years and years - five years is the most for a SHU term — and you're by yourself
— one hour of recreation a day — you might as well be at Pelican Bay [Maximum Security
Prison for men] and we're women here — you know what | mean? If | did something, for
instance | attacked an officer and that's how | got the SHU term — whoever is working there,
if they don't like me because that officer | attacked is their friend they are going to mistreat
me — I'm subject to being beaten back there — who's gonna find out? | could probably even
be raped — who's gonna know? You could deprive me of my state issue food and clothes —
who’s gonna know? You're not going to give me a 602 so | can 602 you, which is a
grievance type of process, you're not going to give me that so that | can grieve you, you
know that you have done me harm - you know — it's too secluded — you're away from people
who may be able to help you and you're in a part of the prison that hardly anyone ever goes
to — the captain periodically will go back there but if he is an asshole captain what are your
chances? You're not going to have anything coming...and EOP the mentally challenged
people — they're fed drugs — they're doped up — there is no psychiatrist to help them go
from point A to point B — if I'm too out of it to know that | need to take a bath the COPS
(corrections officers) aren't see to it that | bathe — If I'm too out of it to know that | need to
take a particular medication to keep a condition from growing worse the COPS aren’t going
to see to it; If 'm banging my head up against the wall they aren't going to stop me...”

After years in prison, women suffer both physical and psychological deprivation.
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Zundre Johnson

“The rooms — you know — the rooms — they carry spirits...for everyone that leaves out of
the room they leave a part of themselves in that room...So when the next person comes they
feel the same pain. You almost go through the exact same thing — you'll hear that too, you
know, ‘Oh, you know, when so-and-so was in that bed she went through the same
thing'...haunting, scary, it's like the bed you were meant for — you know what 'm saying — it's
like a slab in the morgue — here the mattress is so thin it's like a slab in a morgue — the
mattress has been bled on, urinated on, so many of us has laid on that bed and each one of
us left a part there — a lot of pain — lot of pain — from health pain to family pain to disease pain
to freedom pain, worries, hunger, worries, hunger — that's all you got in these rooms. For
myself, | know, when | leave out of my room - it’s a lot of pain — whoever gets my bed is going
to have me there — | just hope they can handle it — ‘cause that's what happens is some people
can't handle it — they take their lives — attempt to take their lives — they begin to hear voices,
talk to themselves — chalk them up as crazy — but they're not crazy, it's just everything that
chose them comes on in their sounds — sometimes | hear things too but there don’t be anyone
talking — be my mind — it's everything that's around me talking — you never get rid of who was
there first — they always stay with you — every room got a gang of ghosts...and then the thing
about it is that when we leave we got to shake all of ‘em — that's what brings people back —
you know, you gotta shake ‘em, but sometimes they linger on your body...”

Self/Family/Community
Families and communities are impacted by prison policies designed to corrupt, weaken and
eventually destroy family ties.

UDHR Atrticle 25 (2): Motherhood and childhood are entitled to special care and assistance.
All children, whether born in or out of wedlock, shall enjoy the same social protection.

Jane Dorotik

“Women should be provided assistance in raising their young not separated from them — and
| think that is the biggest cost emotionally and a cost for the future of what our society is going
to look like — the future is not a place we are going to, it's something that we are creating and
these prisons are creating a mess by separating mothers from their children that is going to take
generations to get over”.

Beverly Henry

“I couldn't tell you the diaper from the pin, | mean — so | was blessed to have my mother
‘cause | couldn’t have done it — there’s no telling what would have happened to my daughter
— she stayed with my mom until she was what, 19 — | mean, my God, just suppose | didn’t
have parents that were responsible — I'd have been in a pickle — like some of these women
in here that have nobody — and their parents are in jail so the cycle just keeps going, you
know — and now to see all these kids here its like, ‘Boy, | really let that generation down’,
because, that's my kid's generation — and most of us were locked up or in and out of their
lives and now, they're here — many of them are right here looking at you...”
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UDHR Article 16 (3): The family is the natural and fundamental group unit of society and
is entitled to protection by society and the State.

In many cases women of colour from three generations of the same family are
incarcerated in at CCWF. When the state does not provide adequate opportunity for
economic and domestic security, families and communities slip into a cycle of generational
recidivism. An expectation of involvement with the criminal justice system and subsequent
incarceration becomes a family legacy — a part of the unnatural course of life for the
economically and social oppressed that is central to the construction of self as ‘outside’ or
‘other’. Beverly Henry describes Genea Scott to me as her “niece”. Beverly and Genea's
mother did drugs and did time together. Genea incorporated her mother’s addiction, her
absence, and her status outside the law in the construction of her own ‘outsider’ identity
that she used as a self-protective mechanism during her first prison term. When Genea was
asked to imagine a monument to the end of the prison industrial complex she immediately
proposed a ‘recognition’ and described both a self-recognition and a public recognition of
herself as a person.

UDHR Article 6: Everyone has a right to recognition as a person before the law.

Genea Scott

“Me - I'd like for someone to say — you know, | have a nickname in here, 'm called Aries,
like the zodiac sign — and | always been known as Aries — ‘She was a bad-assed actor in
here [referring to her previous period of incarceration] — she got in so much trouble, she
didn't respect no one — she didn't know how’, and now when they look at me, | tell them,
you know, | found someone — when | was out there | found Genea, and | love her — you know
| didn’t know her when | was here [before]’ | wasn't in tune with her — | found her — | couldn’t
find her in here, | had to hide behind something — | couldn’t be myself here, | was too afraid
— | couldn't let my guard down - that was definite — | didn’t know what would happen to me
— but | found Genea and | love her — but in here | can’t be Genea. So | would want something
to say ‘Genea’, that's me — I'm not Aries, I'm Genea - and it would feel good to be known
as her”.

The focus of many of our conversations with women at CCWF has been on imagining a
world without prisons. Imagining is a step toward building. Building a world without prisons
is a goal that is shared by many prison abolition activists as well as incarcerated women.

Jane Dorotik

“A world that doesn't rely on prisons would require a culture shift and social, behaviour
changes — again, our society, | believe, is pretty much choked by fear and domination — and
this mindset is simply magnified in a prison setting — we need to shift toward an underlying
culture of partnership and trust and away from a culture of domination — the degree to which
this culture currently supports and orients toward domination underlies every single
relationship — from relations between parents and children, governments and citizens, us
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and nature. In contrast — a partnership-, trust-oriented model supports mutually respectful,
caring relationships — there can be hierarchies as is necessary in all social structures but
power would be used not to constrict and control but elicit from ourselves and others our
highest potential — conflict then becomes an opportunity to learn and grow instead of an
opportunity to demonstrate dominance”.

Improbablevoices.net is an exercise in the productive re-imagination of culture — from,
as Jane's analysis suggests, a culture of domination to a culture of partnership. | asked the
10 participants from CCWF to envision the end of the Prison Industrial Complex and to
speculate on how it might be monumentalised or memorialised. This provided an
opportunity for creative analysis — a chance to ‘reverse engineer’ the world through fantasy.
The women responded to the following questions:

> At the moment of the end of the Prison Industrial Complex, what would you want to see
happen to (or in) this place? Feel free to use your imagination — you can suggest anything at all.




Disputations / 91

> If you were asked to help design a monument to the end of the Prison Industrial Complex,
what sort of monument would you imagine? What would it represent?

> Would your monument be at this site? If not, where would you put it?

In response, the women proposed a variety of possibilities for replacing, re-inventing or
creating a new purpose for the prison, including parks and gardens, children’s camps and
farms, housing for the homeless, schools, community centres and training facilities,
sculpture and sound installations, a fund for HIV/AIDS victims, a commemorative fund-
raising walk, historical archives, quilts, walls and stained-glass windows inspired by the AIDS
Quilt and the Vietnam War Memorial, and even a ride/attraction at Disneyland.

The work of interpreting and visualising all of the proposals will be a distributed
collaboration. For example, artist Ryan Chen!® was asked to create a 3D visualisation of
Beatrice Smith-Dyer’s proposal for a monument park.!?

il Bea Smith-Dyer

“How | would see the
monument is when you walk in
you see these tall beautiful
statues of women. And it would
be all kinds of women — Muslim
women and Christian women and
Jewish women and gay women
and young women and old
women — all of them would be
modestly dressed - and they
would be surrounding a pond —
you could look for miles and
miles and just see water and the
women would be holding their
hands out and water would be
coming out of their finger tips
and it would be beautiful colours
- on the side you would see
other women and some might be
standing and some might be
kneeling and out of their
outstretched hands you would
see water flowing...

“And there would be a place
where you could walk around the
water and you could walk all the
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way around to the end where you would find different areas — one would have trees — there
wouldn't be a wall or anything saying who the women were that had passed but you would
know — you could find an area that you would want to sit in and there would be trees an
there would be swings on the trees and there would be a panel around there — a control
panel — and if it was cold you could warm up the area and if you wanted some soft music
or rap or R&B you could play rap or R&B and about fifty feet away there would be another
area and there would be a soft bench and a pond and there would fish in the pond and you
could sit in soft grass and watch the fish and there might be flowers and trees and birds —
| don't know if you could see the birds but you could hear them...

“And you go to another area and it would have beautiful flowers and you could just sit
and look at the flowers and again you would have the control panel. Actually the control
panel could make it where you could have covering or no covering — it could do what ever
you wanted it to do — you could have soft light or no light...you could look out across at
the water and all the water would have colours — everything so soft — and you could go
down to another area with taller grass and deer — each area would give you enough privacy
so if you wanted to sit there with your lost loved one and just talk to her you could”.

While in prison, Jane Dorotik has recruited young, computer savwy members of her
family outside prison to composite pictures taken of prisoners inside into settings outside
- the composited images are sent back to the prisoners in the mail, providing them with a
reflection of an imaginary representational space of freedom. Bea’s fabulous garden, Jane's
compositing project, and all of the proposals that comprise Improbablevoices.net represent
a small, but shared effort to struggle against dehumanising repression and achieve human
dignity by envisioning and visualising the improbable. As improbable as it may seem, in the
sense of unlikely and in the sense of marvellous, we (Justice Now, the women and I) are
actively imagining (and thus making the first steps toward building) a world without prisons.

“If you have come here to help me, you are wasting your time. But if you have come
because your liberation is bound up with mine, then let us work together”.20

| can't be free until these women are free. | can't be safe until they are safe. | cannot
enjoy my inalienable rights until they achieve access to theirs.

NOTES

1. From the ‘Publisher’s Preface’ in The Monument: Art and Vulgarity in Saddam Hussein’s Iraq by Kanan Makiya
(I.B. Tauris, 2004, London).

2. This argument on the history of racism in US law owes much to (and is more completely developed in) “Law
and Race in Early America”, by W. Haywood Burns. In David Kairys (ed.), The Politics of Law: A Progressive
Critique, 3 edition (Basic Books, 1998).

3. InTitle 15 of the California Code of Regulations, which governs prisons, Section 3005 (c) states with regard
to “Force and Violence™: “Inmates shall not wilfully commit or assist another person in the commission of a
violent injury to any person or persons, including self mutilation or attempted suicide, nor attempt or threaten
the use of force and violence upon another person”. Because attempted suicide is a serious rule violation, it



10.

11.

12.

13.

14.
15.

16.

17.
18.
19.
20.

Disputations / 93

can be referred out to the local DA for prosecution.

http://en.wikipedia.org/wiki/Political_prisoner

From 1986 (the year mandatory sentencing was enacted) to 1996, the number of women sentenced to federal
prison for drug crimes increased from 2,400 to 24,000. The war on drugs has been the primary factor in the
overall increase in the imprisonment of women.

Beatrice Smith-Dyer: “I recovered from addiction but | didn't learn to take care of myself, so an abusive
relationship ended with life in prison. My outlook is positive. | work at well-being. | am a Muslim, mother of
seven, grandmother to 17”.

Misty Rojo, 29, is a mother of four. Misty believes you don't pity imprisoned women; instead, you question your
own knowledge and belief in the society that has failed them and the system that has victimised them.
La'nah Porter, 45, mother and a black Muslim. She does her own legal research and hopes to go to law school.
La'nah will be released in 2006.

Beverly Henry, 55, is a leshian mom of a 27-year-old daughter. Serving 15 years, she is co-infected with HIV
and Hepatitis C. She is involved in activism and peer health education, and believes in the empowerment of
women in custody.

Zundre Johnson: “l am a woman. | have a name, and children who carry my name. In prison | don't have a name
- they just know me by a number”.

Jane Dorotik, 59: “'m a nurse, an optimist, a mother and an animal lover. | have worked all my life as a senior
executive in health care settings. | had no awareness at all of the abuses of the prison system before | came here”.
Marie Bandrup, 48, is a mother of twins. Serving 17toife, Marie is an artist and a recovering addict who
believes in reaching out to make change and to stop the drug epidemic.

Yvonne Anderson, a.k.a. Hakim, 22, is a strong-minded, ambitious black lesbian serving 7-to-life. She believes
that knowledge is power and that everyone deserves a second chance.

Genea Scott is the six-foot tall, young, black mother of a beautiful five-year-old girl.

Valerie Biedler, 47, is half Philippina-half Irish, serving 32-todife. She is the head of the Womens’ Advisory
Council at CCWF.

This statement owes much to Sara Warner's analysis of “The Medea Project: Theatre for Incarcerated Women”
in Mythic Proportions 2. http://www.culturalodyssey.org/medea.html

California Coalition for Women Prisoners (CCWP) website: http://womenprisoners.org/fire/000425.html
Ryan Chen was born in San Jose, California and majored in Film and Digital Media at UC, Santa Cruz.
http://subtractthesky.ucsc.edu/~ryanchen/improbablemonument/

Watson, Lilla. “Untitled”. In Health for Women 3:1 (1992). Lilla Watson is a Murri (Queensland aboriginal) artist
and educator.
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The Discovery of the Fifth World

Stealth Countries and Logo Nations

DANIEL VAN DER VELDEN, TINA CLAUSMEYER, VINCA KRUK, ADRIAAN MELLEGERS

[META HAVEN PROJECT]

he Principality of Sealand is a man-made island in the North Sea.! Formerly a defence
fortress in World War I, this tower, standing some six miles off the British coast, is a
kind of emergency building, a favela of the High Seas. The eye meets a nameless,
joyless, rusty structure that is nevertheless inhabited. During the 1960s, this fortress and
a few other ones in the area were in use as pirate radio stations. All of them were
abandoned and destroyed, except one: Roughs Tower. There operated radio amateur
Paddy Roy Bates, an ex-major in the British Army. He was about to embark on an endeavour
that would get him what money couldn't buy: fame. In 1967 he proclaimed the abandoned
war platform, located in international waters, a sovereign country, named Sealand, his own
Principality, with himself and his son Michael as princes, and his wife Joan as princess.
Bates claimed complete independence from the United Kingdom; UK laws did not apply to
Sealand territory and a blurred photocopy allegedly from the British tax authorities (and
available on the Internet)? states that while on Sealand, Bates doesn't need to pay UK taxes.
The name 'Sealand' sprang from the idea that, with some imagination, the platform is to be
considered 'land'. But not just any land. Land within the sea, as a result: Sea Land, | See
Land, ©-Land. The Principality of Sealand, freedom's last resort, is the subject of this text.

Risky Business

In almost 40 years of existence, Sealand has built on a vast amount of myth potential. A
nautical gypsy camp, a legal example on the verge of sovereignty, an archaic dream image,
a contemporary ruin, issuing 'identity carriers' such as coins and stamps, and attracting
media attention from a variety of focal points.

What does it mean to be on the verge of sovereignty, to be almost a nation? The
concept of nation cannot be taken for granted. It developed in the rise of interests of
Western Europe in the 18" and 19t centuries. As such, it seems sobering to be reminded
of the novelty of the nation state; nothing is fixed. According to Ernest Gellner, one of the
most important scholars on nationalism, the concept of nations has been artificially
constructed. Nations are "the artefacts of men's convictions and loyalties and solidarities".?
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Sealand or any other artificial landmass claiming to be an entirely 'independent’ country
could qualify as a prime example to confirm Gellner's argument.

Being prince in a state like Sealand, one can only hope for sovereignty, knowing that it
is a privilege given to some and not to others. The 'mutual recognition' of states as
described by the 1933 Montevideo Convention on the Rights and Duties of States? is
carefully excluding those entities that have not yet achieved or have been refused
sovereignty. This is why Sealand, an unrecognised nation, can simultaneously be seen as a
private business island, an imaginary place, a piece of art,® and a counter-nation. Different
kinds of businesses, such as casinos and tax havens,® were considered to gather national
income for Sealand. None worked.

But meanwhile successful business was conducted without Sealand's approval: in
Spain, 'fake' Sealand passports were for sale. In the 1970s one apparently could travel to
various destinations carrying a Sealand passport without questions being asked. One of
such counterfeit passports surfaced in 1997 after the murder of fashion designer Gianni
Versace; the passport was in possession of the murderer's landlord who further claimed
diplomatic immunity as a Sealand representative. There even exists a complete fake
Principality of Sealand, based in Germany, which is publishing for its so-called 'business
club' disclosed documents from the Third Reich and the Stasi period of the German
Democratic Republic.”

Finally, in 2000, a deal was signed between Sealand and Internet start-up business
HavenCo.8 The idea was to turn Sealand into a web storage facility, an offshore data centre.
Out of reach of whatever authority, hosting whatever forbidden or risky information,
HavenCo envisioned a 'data haven', free zone on the web, in its concrete form on Sealand.
Investors were found, an agreement was made and the Sealand/HavenCo data haven was
launched. At this stage, Sealand started to sympathise with the Tibetan government in exile
just as the Internet community in general sympathised with the Dalai Lama. Tibet, a 'nation
looking for a home', was offered free web space hosted by Sealand. A few years after,
HavenCo's founding team has left the company, each of the founders now working on other
projects still based on the dream of creating a 'free' space outside of jurisdiction. HavenCo
is now a state-owned Sealand corporation, and Roy Bates' son Michael, also prince, is its
managing director.

Freedom Prisons
As much as Sealand seeks to liberate its citizens physically, they can do only very little with
that freedom. Life, habitation of the platform, is limited to a security guard named Colin, an
ex-marine who has lived on the platform for over 20 years.? Effectively, he emigrated to
Sealand. What else is Sealand but a prison in the name of freedom? The platform is both:
a free haven 'in one's own backyard' on the one hand, a remote detention camp on the
other. The six nautical miles to the mainland are more than just a physical distance to the
real world; they are an unbridgeable gap. Paradoxical as it may seem, the supposedly
liberated and 'free’ island contains even a prison cell.10

Recently, the idea of the offshore prison was made a new reality with the Bush
administration's Guantanamo Bay base in Cuba. This detention centre functions outside of
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America’s own jurisdiction regarding citizens' rights to legal representation. A negative
version, a reverse, of the offshore tax haven, Guantanamo Bay pushes itself to the forefront
of contemporary imagination of the island, free from the burdens and limitations of law,
Guantanamo Bay uses this so-called freedom deal with crimes that, because of the absence
of legality, can no longer be called crimes.!!

Even though Roy Bates wished to open up new possibilities for state power, helped by
traditional ideas about sovereignty and government, the actual territory of Sealand remains
deserted. When juxtaposing this sovereignty to all other existing recognized states,
Sealand's position remains void since there is no community, no political agenda, and no
cultural value, only symbolic value. Gilles Deleuze once
stated that "the essence of the deserted island is imaginary
and not actual, mythological and not geographical'.!?
Sealand's existence as a sovereign state is kept alive in the
imagination only, and its constant reproduction of myth
value uploads it with actuality and with presence in the
contemporary world. To the outside world, and to the
political rulers of Sealand, its continued existence turned
this 'deserted island' into a model, a prototype of
experimental nation, an ImagiNation. It is important to
realise the impact of this word: ImagiNation. Not only does
it suggest that nations are linked to the imaginary, but also
that a nation could entirely consist of images.

The State of Imagination

Utopia, in its most general meaning, refers to a hypothetical
perfect society. Utopia is also used in reference to actual
communities trying to create a perfect society; and it is
used to describe places or locations that achieve a
temporary state of independence, as in Hakim Bey's
‘temporary autonomous zone'.!3 Sealand and utopias alike
do not recognize the idea of reason. To reason would imply
the aim for a logical explanation of utopia, for a reduction of
its potential, ultimately losing imagination altogether in a
boring exercise of practicalities and either/or decisions. If
Sealand were a reasonable construct, it would have built its
statehood altogether differently; but most likely it would not
exist at all. Some utopias, however, and especially Thomas
More's hypothetical 'perfect society', have what Sealand lacks: an agenda.

There is no reasonable explanation for Sealand's existence, and still, Sealand is.
This status may trigger incorrect understandings or explanations: imagination does not
pre-require the place to exist for real. So, images of Sealand, the ImagiNation, have
become completely disconnected from their host carrier, a real place somewhere,
somehow.
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Imaginary places and buildings have a primordial role in our culture, being saturated
with symbolic meaning. The Tower of Babel was built by a united humanity in order to reach
the heavens. Another, kitschy, example is Atlantis. This former island in the Atlantic was first
mentioned by Plato, who argued that the island was lost through natural causes about
9,000 years earlier. Utopias, Atlantis, imaginary buildings, invisible cities and Sealand alike,
are situated at a crossroads of the territorial and the fictional; apparently there is something
exciting about imagining another space, another world. A 'Fifth World', perhaps.!*

Believe it or not, the self-proclaimed Fifth World exists. It has its own flag, combining
UN and Greenpeace aesthetics as if it were some ecological peace force.!® The Fifth World
is the world of the micro- or experimental nation?é, a nation that
lacks territory, population, and most of all: recognition. A world
of borderline phenomena with the sovereign state as a model
and the Internet as its home base.

The Montevideo Convention describes when and how nations
are defined and recognized as such, in which the key issue is
mutuality. A state should have a permanent population, a defined
territory and a government. It should have the capacity to
establish relations with other states, which requires mutual
recognition: something very different from the 'territorial happy
hour' that the Fifth World suggests. The limited amount of space
available on earth has already been divided; conflicting views
suggest we should either see the Fifth World squashed in
between those defined areas, or as another layer on top of the
existing political map of the world. Currently, the Fifth World
creates images of its 'national identity’ as if its sovereignty were
territorial and absolute. Micronations issue passports, striving to
count as one of the boys.

In this context, what exactly are real and fake passports? And
taking this further: what is a fake fake passport? Is a falsified
passport of an unrecognized, or 'fraud' nation then maybe no
longer fake? Falsification here is applicable in two ways. First, as
imitation of, in order to create an indistinguishable copy, which
can perform or authorise the same actions as its original. The
second form of falsification is quasi-scientific; falsification here
means the search for evidence to prove an assertion wrong. An
assertion such as: "Sealand is an experimental nation state". Or:
"Sealand issues real and original passports".”

Carriers of national identity, however, can also be used to undo a state's value, credibility
and recognition, as happened with the fascinating introduction of iron coins in ancient Sparta
that were almost valueless. As a result, Sparta stood completely on its own, without the
ability to trade, in a position of autarky, not unlike that of a contemporary micronation.!8

The experimental nation's search for statelike recognition moves it in exactly the
opposite direction of its desired freedom; the nation becomes imprisoned in power-based
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images that have to upload it with similarities to real nations. Through their representation,
experimental nations become amusing parodies of statehood, staging a symbolic play with
the aid of passports, stamps, coins and networks of non-existent government bureaucracies.

Nation as Model
However, Sealand will always, or at least as long as the platform resists the weather, remain
an imaginary construct, a place 'somewhere’, in order to question, experiment and
revolutionise the highest values
and moral foundations  of
predominant state ideology. Here,
it seems no longer relevant
whether Sealand qualifies for the
status of nation or not. The
difference  between  Sealand
(being an unrecognised minority)
and the alliance of ‘traditional
nations  (being  recognized
majorities) does not lie in their
sizes. "A minority may be bigger
than a majority. What defines a
majority is a model you have to
conform to: the average European
adult male city-dweller, for
example",’® or the UN General
Assembly with its 191 members
with the exclusion of Taiwan,
Vatican City and the Democratic
Arabic Republic of the Sahara
(DARS). So ‘"when a minority
creates models for itself, it's
because it wants to become
majority, and probably has to, to
survive or prosper (to have a
state, be recognised, establish its
rights, for example). But its power
comes from what it's managed to
create, which to some extent goes into the model, but doesn't depend on it".%°

Sealand makes visible what to a large extent 'recognised' nations can hardly represent any
longer: the nation as model. Whereas Sealand exists as a man-made, but rough, ‘concrete’
island in mid-sea, its political rulers have seriously counterfeited every archetype of national
identity that there is: be it coins, stamps, passports, even their own national anthem and flag.

Nevertheless, "sovereignty is the ideal unity of the state".?! "To Hegel the state is not
only a part, a special province, but the essence, the very core of historical life. It is the
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alpha and omega. Hegel denies that we can speak of historical life outside and before the
state. If reality must be defined in terms of history rather than in terms of nature, and if the
state is the prerequisite of history, it follows that we have to see in the state the supreme
and most perfect reality".2

Yet, Sealand is not perfect reality. It has always existed at the crossroads of reality and
imagination. Sealand does not want to be perceived as the absolute ideal to the outside
world, nor does it strive for this medal award. It rather prefers to stick to its outsider
position. Even if Sealand would attempt to tackle
‘world' affairs, its appearance, combined with its
political non-agenda, leaves only room for symbolic
representation of its own status as experimental
nation. Sealand could also embark on total disinterest
and desertion. Sealand's rulers therefore deny the
question of the "best state’, which has been so
eagerly discussed since long before Plato. "But Plato
is not concerned with this question. What he is asking
for is not the best but the ‘ideal' state. That makes a
fundamental difference".?3

Sealand's status can be described as in-between
"totalitarian despotism and anarchic individualism".2*
The lawlessness on Sealand is more than its best
friend. It is a married bond. It is Sealand's free ticket to
economically survive the 215t century. But if sovereignty
is not present on Sealand, nothing can be actual, even
if things may be assumed to have some visible
presence. Even a "bad state is one which merely exists;
a sick body exists, but it has no true reality. A hand
which is cut off still looks like a hand, but it has no
actuality".?> Sealand can therefore either gain symbolic
presence or slowly disappear in the international waters
of the North Sea. It could also disappear
metaphorically, which will be discussed later.

Even if this fortress succeeds in symbolically
existing as experimental nation, 'no nation does merely
exist in isolation. The state is for itself, but second, it is
also for others; it must therefore be recognised, and in
the modern period many collisions have arisen. Not only individuals but also states require
recognition and must undergo a struggle for recognition with other states. The sovereign
state, hitherto regarded as a universal in comparison with its individual members, is now
considered from the international perspective as an individual among other individuals;
externally sovereignty refers to the problem of the recognition of the state by other sovereign
states. (...) Just as little as an individual can be an actual person without relations to other
persons, a state cannot be an actual individual without relations to other states".26
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What then does Sealand signify to the outside world? Because of the fact that it is
physically separated from other jurisdictions by water borders, Sealand has gained, as an
experimental nation, the ability to function with minimal externalities. Its territory could
potentially make ideal laboratories for the study of social, technological, and ecological
experimentation. Its isolation also reduces the impact of any outside variables, making
these experimental nations easier to establish, study and control. The probability of
experimental nations being governed with the foundation of alternative philosophical
premises is much greater than that of a larger country being ruled on the basis of similar
grounds. If experimental nations can ever develop in a cost-efficient manner, they can serve
as political laboratories or creative
think tanks to effectively test
principles of decision-making,
conflict resolution and policy.
Experimental nations have the
benefit of not having any kind of
previous history. They are
established without pre-existing
traditions, laws, or culture.

What is a citizen of Sealand
called? A Sealander? And what
would be the advantage of being
an approved citizen of the Fifth
World? In fact, this might be our
opportunity to do without any
labelling. It seems that citizens with
some sort of relationship to
Sealand are only bestowed with
symbolic value. Since its own
foundation in 1967 up to the
present day, instead of influencing
"identities by constructing mythic
pasts made up of legends and
literature, traditions and
celebrations, customs  and
caricatures",?’ Sealand
constructed its own stories of
invasions, hijacks, kidnappings and
forged passports in the past. This
is Sealand's history, and all this we might call mythmaking.

‘Indeed, the more one examines national identity, the more one uncovers ill-thought-out,
irrational and contradictory beliefs, which switch between vague national symbols, an
imaginary past, and evocative regional".?® Sealand remains an ImagiNation struggling to
make up its own de facto national identity as an old-fashioned 20™ century Principality. The
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result is an even more reactionary visual identity than any 'traditional’ nation could have
possibly imagined: heavy-bolded heraldry, tacky but cute slogans, combined with total
meaninglessness. Sealand's presence becomes totally representational (visible) or totally
non-representational (invisible).

Logo Nation

Sealand, protagonist of the Fifth World, has from a design point of view really two scenarios
to go. One is the symbolic scenario: despite its non-existence as a political or historical
entity, Sealand fulfils a role in collective imagination, as a logo nation. Striving for real
statehood will eventually block every possibility of
presenting an alternative to the nation state. By
remaining a partially fake or unrecognised
surrogate-country or Ersatz-nation, a counter-
nation, Sealand can propose alternative ideas
about statehood and the world. These ideas can
be played out in the symbolic realm. The visual
and symbolic references accumulate in Sealand
as if it were a Christmas tree. Sealand becomes
the so-called floating signifier;?® the deserted
island becomes the starting point for an overload
of iconographic experiments and associations;
from heraldry based on search engines to
Sealand's web site as an information monument.
Coins based on the typology of the CD-Rom. Data
ruins. In non-linear historical accounts, the
incomparable is merged together; from
Ceaucescu's presidential palace to the ruins of
Delphi in Greece, from Mastermind to Versace,
from Google to the so-called 'GreyCards', credit
cards for notorious offshore banks operating in
their island-based tax havens. A universe of icons
that emanate the aesthetics of statehood, fed by
the unstable conditions of the information
society. Search-based design. The advertising
campaign 'Mainport to Imagination' proposes a
new publicity strategy for Sealand. A series of
ads seeks to develop a political ideology for
Sealand when there is none. Sealand's non-
agenda in terms of its socio-political, cultural and historical values makes it very difficult to
visualise what Sealand could become or represent to specific global targeted audiences.
The proposals attempt to open up a new international context in which Sealand can be
imagined to operate. These proposals create fictive, but often subversive models that could
all equally become 'Sealand'. Rather than simply brand Sealand, the different proposals
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should disrupt our day-to-day reality and transfer Sealand's existence into our own day-to-
day observation of everyday politics. Here, Sealand exists beyond the binaries of good and
bad, legal and illegal. The ambiguity and contradictions of the different target groups and
subject matters emphasise that Sealand is in fact lacking an ideology.

P.S.: What is the opposite of signal? Silence: not being noticed.

Stealth Country
We live in a world where everything seems to be noticed. Our lives are under surveillance.
Not many things can escape the combined all-seeing eyes of security satellites and tracking
systems, and even if we are not under observation already, our daily routines draw a
flawless map of where we are, who we are, and what we do. Our data paths of mobile phone
conversations, money withdrawals, electronic payments and Internet connections makes
our existence as moving targets evident; as evident as an
aircraft or merchant ship blinking on a radar screen.
When we finally go on holiday to enjoy ourselves (at last,
privacy and disconnectedness!) we have to report to local
authorities before being allowed into the mountains. In
case we do not arrive at our destination in time,
helicopters will start searching (in the near future, at our
own cost). Where in the world is a place where we can
properly disappear?

After the September 11 attacks on the World Trade
Center, Osama bin Laden, the alleged terrorist
mastermind, was addressing the world from inside a
cave. The contrast could not have been more literal and
more striking; a skyscraper is brought down and the
perpetrator is hiding in a prehistoric shelter. This 'cave'
immediately became subject of architectural debate. Rem
Koolhaas claimed that his now-cancelled hotel project for
lan Schrader (together with Herzog and de Meuron) in
New York used the typology of the cave. Bin Laden was
told to have access, in his cave, to the communications
facilities of a hotel, especially television, phone and the
Internet. An ‘infocave' was described, a place both
invisible and connected. At the same time out of reach of
media exposure and surveillance systems, but equipped
with the tools needed to participate effectively in the
information society. The contours emerge of an entity
that has all the capabilities to engage in the world, but
cannot be recognised as such by the world. A non-
identity, a vanished identity. A stealth country.

Since "nation states are primary important to socio-
economic organisation and identities alongside their




Trespasses / 105

novelty and tendency to recompose’, Sealand obtains instead a dynamic stealth
organization: its invisible data haven. According to Anthony Giddens, "the overwhelming
majority of nation states have been created in conditions of war and all are sustained by
possession of credible defence. War and preparedness for war have been fundamental
contributors to the nation state. Preparedness for war (i.e., a credible defence capability) is
a requisite of all nation states, a principle that has repeatedly been put to the test
throughout modern history".3° To Sealand, any preparedness for war is not actual; it is
rather a metaphor (expressed by its heraldry and its military origins) and a strategy to live
up to the 21st century.

Sealand becomes a cryptographic and invisible3! structure. The often semi-legal affairs
suggested by its semi-legal existence and lawless data haven further support the ambition
to become a stealth organisation, invisibly active.3? Here, we attempt to theoretically and
visually —approach what cryptographic
architecture can be, or is, and how it can be
perceived in the context of Sealand.

Sealand embodies cryptography not only in
a linguistic sense, but within spatial,
informational and architectural meanings as
well. In cryptography, information is converted
from a comprehensible into an
incomprehensible form in order to hide a
message. The very essence of architectural
space (Sealand's platform) could function in
similar ways. Cryptography could become
embedded in the whole architecture of a
building, within the architectural landscape of
the city, the region or a country. It can also be
transformed into the virtual realm, its data
haven. This could happen voluntarily, planned or
accidentally.

So, "what happens when the 'Network of
Terror' meets the 'Network Society'?"33

Larger secret spaces and unofficial,
undefined areas of terrain vague are becoming
evident: hidden and secret locations, enclosed
and unknown regions, terrains that have been
(un)officially withdrawn from public use,
territorial zones that exist off and between any
legal jurisdiction, the infrastructure of the
internet and satellite telecommunications, or
simply public or privatised no man's land.

Cryptographic architecture could therefore
be inscribed into the secret matrix of the
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political space in which we are presently living. Examples: Sealand, North Korea and the
Demilitarised Zone (DMZ) between North and South Korea, the Trans-Dniester region
between the Republic of Moldova and the Republic of Ukraine, official buildings of
intelligence services such as MI5, MI6 or the Pentagon, transnational terrorist networks
such as Al Qaeda), military and publicly withdrawn test-sites such as Area 51, Nevada Test
Site, Cheyenne Mountain Air Force Station (US), Marshall Islands, Guantanamo Bay; or the
more secret detention centres such as US ships USS Bataan and USS Peleliu.

In disciplinary and controlled societies, such as the former German Democratic
Republic or the Soviet Union and contemporary North Korea, we often detect an officialised
information deficit, closed networks, mind control, uncertainty and suspicion. In the
capitalist information societies of the late 20" century, information and data are
transformed into economic values; knowledge is turned into a precious commodity
exchange through ever-developing technologies that host constant symbolic exchange
markets between information societies. Here, we may consider binary oppositions such as
information abundance and censorship, open and controlled networks, organisation and
routine surveillance, individuation and individuality, certainty and fear. Precisely these
information societies have, in the development of the contemporary world, turned into
control societies in which "the control of communication is on its way to becoming
hegemonic".3*

Fade to Grey

The political meaning of Sealand (and any Fifth World nation) would increase if it worked on its
own vanishing off the world map, its 'invisibility'. What we need are grey areas and unknown
terrains. If these territories want to constitute an alternative (mind) space to existing global
state powers as their raison d'étre suggests, they need to become invisible entities, stealth
countries, that disappear from the map like the stealth bomber disappears from a radar
screen.3 The infodynamics of the stealth bomber were designed to avoid radar detection; the
form of the plane is more related to the information it produces than to its aerodynamics. The
idea that the appearance of things in today's information society is at a certain point no longer
primarily visual, but informational, could become a key notion in a more contemporary view of
identity. Sealand could be a model, without logo or identity, constructed from trash, books and
everyday objects, like the Devil's Mountain in Steven Spielberg's Close Encounters of the Third
Kind. Sealand could be just a shadow, or a deceptive mirror, in which visual signs, and
eventually Sealand itself, disappear. Sealand could claim the colour grey as its national colour.
'Data grey': the colour of information networks. It is the colour of the cloudy sky above, the
colour of the surrounding North Sea, the colour of computer desk tops, the colour of business
suits, the colour of the brain, the colour of concrete. Sealand's grey is more than neutrality;
it puts its stealth organisation under complete secrecy; Internet service provider HavenCo is
veiled under the umbrella of dark grey.

Sealand's initials become P.S.: Post Script, Principality of Sealand, and even dead-end
streets will refer from now on to this stealth country, this entity that enacts an alternative to
the contemporary world order from its illegal home base desert island, in complete and total
secrecy.
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NOTES

1.
2.

10.

11.

Further reference can be found on the Principality of Sealand's official web site: www.sealandgov.com
Alleged letter from British tax authorities can be read at
www.seanhastings.com/havenco/sealand/taxletter.gif

Ernest Gellner, Nations and Nationalism (Cornell University Press, 1983) pp. 6-7.

The 1933 Montevideo Convention is often quoted in the recognition process to promote Taiwan's
independence from the People's Republic of China. For further reference, see
www.taiwandocuments.org/montevideo01.htm

See www.escape-artist.com

The tax haven is a financial paradise from where corporations, mostly banks, can offer themselves and
their clientele a tax-free environment. Tax havens are often tropical islands; the Cayman Islands are the
world's most prominent tax haven, where hundreds of so-called 'brass plate banks' have their seats. The
tax haven offers a grim look at statehood; no taxes means no public sphere. Although Great Britain was
‘not amused' with the alternative nation of the Bates family, it has always applied a laissez-faire policy on
which Sealand has relied for decades. Great Britain would not easily allow a nearby tax haven to exist, or
permit other shady businesses on Sealand, for that matter. Britain's attitude towards Sealand mirrirs
Margaret Thatcher's famous saying: "There is no such thing as society".

The fake Principality of Sealand or 'Fiirstentum Sealand' is a structure operating independent from Sealand
itself. Once its obvious hope was to be mistaken for the 'real' Sealand. Politically, the Fiirstentum is
undoubtedly a dubious entity. See its web site: www.principality-of-sealand.de

Further information on HavenCo's web site, see www.havenco.com

See Marten Minkema's radio report on Sealand for VPRO (Dutch radio), www.vpro.nl

Sealand's isolated fortress (and second safest place on earth) could become home to suspected
transnational terror networks or worldwde intelligence services. As a legal deadlock, it resembles a 'state
of exception' to be just always prepared. But prepared for what? A war on Sealand? In the 1970s,
Sealand's on-board jail was used to imprison hijackers, or invaders, of the platform, an important part of
Sealand’s national mythology. See www.sealandgov.com

In his lecture 'The Obscenity of the States of Emergency' at the conference State of Emergency: Territorial
|dentity in the Post-Political Age, curated by Meta Haven and organised by the Jan van Eyck Academy at
the Stedelijk Museum of Modern Art, Amsterdam, 23/09/2004, Slavoj Zizek states: “This is the reality of
Rumsfeld's dismissive statement that the Geneva convention rules are "out of date" with regard to today's
warfare. In a recent debate about the fate of Guantanamo prisoners on NBC, one of the arguments for the
ethico-legal acceptability of their status was that "they are those who were missed by the bombs": since
they were targets of US bombing and accidentally survived it, and since this bombing was part of a
legitimate military operation, one cannot condemn their fate when they were taken prisoners after the
combat; whatever their situation, it is better, less severe, than being dead. This reasoning tells more than
it intends to say: it puts the prisoner almost literally into the position of the living dead, those who are in
a way already dead (their right to live forfeited by being legitimate targets of murderous bombings), so
that they are now cases of what Giorgio Agamben calls homo sacer, the one who can be killed with
impunity since, in the eyes of the law, his life no longer counts. If the Guantanamo prisoners are located
in the space "between two deaths", occupying the position of the homo sacer, legally dead (deprived of a
determinate legal status) while biologically still alive, the US authorities that treat them in this way are also
in a kind of in-between legal status that forms the counterpart to the homo sacer: acting as a legal power,
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12.
13.
14.

their acts are no longer covered and constrained by the law...they operate in an void space that is still
within the domain of the law. And the recent disclosures about Abu Ghraib only display the full
consequences of locating prisoners in this place "between two deaths".

In this context, Dieter Lesage argued in his conference paper "Empire's Design: on Identity, Resistance
and Europe": “After all that has been said about the legal non-status of the so-called 'detainees' on
Guantanamo Bay, article 6 of the Declaration makes it plain and simple: "Everyone has the right to
recognition everywhere as a person before the law". (Taken from the 1948 Universal Declaration of Human
Rights; further references on the United Nations website www.un.org/Overview/rights).

Gilles Deleuze, Desert Islands and Other Texts 1953-1974 (Semiotext(e) Foreign Agents Series, 2004) p. 12
See Hakim Bey, Temporary Autonomous Zone (Autonomedia, 1995, New York).

We should consider the usage of First, Second, Third, Fourth and also Fifth World terminology more as a
rough guideline than as a clear-cut definition. The terminologies ‘First' to ‘Fourth’ World were, besides for
journalistic purposes, mostly used during the World Wars. Yet, afterwards, the political and economical
status of the categorised nations changed with no redefinition accordingly.

The term 'First World' was used widely to designate the economic powers of the West. The 'First World'
was sometimes used also to refer to economically successful ex-colonies such as Canada, Australia and,
less frequently, South Africa, all of which were linked to a network of global capitalism and Euro-American
defence alliances.

The term 'Second World', during the Cold War, referred to industrialised, developed communist states
aligned with the Soviet Union. Since the end of the Cold War, the term is not used as much as before.
After the fall of the Berlin Wall, the former 'Second World' became independent and democratic. It is not
clear how to categorise these countries after 1989 since they can neither be considered Second World,
nor First World.

The Third World is usually defined as consisting of 'developing countries', but the guideline for what is
‘developing' is seen according to Western standards. During the Cold War the term was used to
differentiate countries that neither aligned with the US nor with the Soviet Union. 'Third World' has become
synonymous to poverty, disease and war, 'emphasising the increasing radicalisation of the concept in its
Western usage'. The 'Third World' was, however, also used as a general metaphor for any underdeveloped
society or deprived social conditions anywhere: 'Third World conditions', 'Third World educational
standards’, etc.

The terminologies have mostly excluded China. Numerically, the Third World dominates the United Nations,
but the group is culturally and economically very diverse and the unity is only hypothetical. Oil-rich Third
World nations, such as Saudi Arabia, Kuwait, and Libya, and newly emerged industrial states, such as
Taiwan, South Korea, and Singapore, have little in common with poor nations, such as Haiti, Chad, and
Afghanistan.

The 'Fourth World" refers usually to ethnic and minority groups not represented by a nation state.
Sometimes they have a government, a specific religion, and even the visual representation belonging to a
nation state, yet no recognition as described by the Montevideo Convention.

The term 'Third World' was introduced to designate the economical low end of the world: countries like
Argentina, for instance. The 'Fourth World" was an even more underdeveloped ‘Third World'. Another
definition of the 'Fourth World' refers to nomadic groups or 'placeless' peoples. American sociologist
Manuel Castells, uses a totally different definition. In an interview he explains the Fourth World as
consisting of “black holes” that are “(...) areas of social exclusion that can be marginalised and at the
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same time the system doesn't suffer at all. They're not valuable as producers, consumers; in fact, if they
would disappear, the logic of the overall system would improve. If you are outside the network, in other
words, you don't even exist”. To Castells, the 'Fourth World' is not a socio-political-geographical bloc. He
includes under this category Africa, the inner city ghettos of the US, as well as drugs trade and crime.
Castells doesn't believe in a Third World, nor its 'development'. (Excerpted from Ashcroft, Bill, Gareth
Griffiths and Helen Tiffin (eds.), Key Concepts in Post-Colonial Studies (Routledge, 1998) p. 231f.

See website of the Fifth World: B.webring.com/hub?ring=fifthworld

See website on the explanation of micronations: www.angelfire.com/nv/micronations/enter and
www.micronations.net

Forgery is the act of making an illegal copy so that it looks genuine. Genuine passports give access to
foreign countries, they pinpoint the possessor's identity, and allow the possessor to be registered into a
thousandfold of systems and networks. So a passport's value is not only determined by 'originality’, but
foremostly by mutual recognition in between countries, and by simultaneous and mutual reliance from the
point of individuals and institutions. The same goes for money and stamps. Since a Sealand passport, coin
or postage stamp is not recognised mutually, but unilaterally by Sealand, it is already, in a way, a fraud in
its original form. Then: can scientific falsification further verify that Sealand's claims to the outside world
are untrue and therefore fictitious? At this juncture, Sealand exports ‘familiar'-ooking visual representations
of nationality to the contemporary outside world. So to what extent is what can be conceived as a Sealand
identity carrier 'original' and 'authoritative'? And how are we able to read these de facto national identity
carriers in the communal exchange market of recognised nations, as they appear to transmit familiarity
among the identity carriers of approved nation states? Because this imposed and simulated visual identity
is to a certain extent estranged, supposedly ‘original' to both Sealand and the outside world, Sealand's
identity carriers are positioned in-between their presence as 'original’ or ‘authoritative' and their articulation
as 'repetitive’ or 'different’. This thought developed from Stuart's Hall remark in Representation: Cultural
Representations and Signifying Practices (Sage Publications, 2000, London).

Taken from Plutarch, “Life of Lycurgus”, in Ideal Commonwealths, ed. Henry Morley (Routledge, 1985):
“First he (Lycurgus) stopped the currency of gold and silver coin, and ordered that the Spartans should
make use of iron money only. Then he assigned only a small value to a great quantity and weight of this
iron money, so that to store the equivalent of ten silver coins you would need a whole room, and to move
it would require a yoke of oxen. When this iron money became current, many kinds of injustice ceased in
Sparta. For who would steal or take a bribe, who would defraud or rob, when he could not conceal his
booty, when he could not gain any glory from the possession of it, nor even use the iron if he broke it in
pieces? For we are told that when the iron being made into currency was hot, they dipped it in vinegar to
make it brittle and unmalleable, and so unfit for any other use. In the next place, he took steps to eliminate
unprofitable and superfluous arts. Even if he had not done so, they would mostly have died out anyway
when the new iron money became current, because luxury goods could no longer find buyers. The iron
coins were not accepted in the rest of Greece, but were ridiculed and despised, so that the Spartans had
no means of purchasing foreign curiosities, and merchant ships no longer landed cargoes in their
harbours”.

19. Gilles Deleuze. “Control and Becoming”. In Negotiations 1972-1990 (Columbia University Press, 1995) p.

173.

20. Deleuze, ibid., p. 173.

21.

Robert R. Williams. Hegel's Ethics of Recognition (University of California Press, 1997) p. 334.
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32.
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Ernst Cassirer. The Myth of the State (Yale University Press, 1946) p. 263.

Ernst Cassirer, ibid., p. 69.

Robert R. Williams, ibid., p. 334.

Robert R. Williams, ibid., p. 338.

Robert R. Williams, ibid., p. 349.

Frank Webster. “Information, The Nation State And Surveillance”. In Anthony Giddens, Theories of the
Information Society (Routledge, 1995) p. 59.

Frank Webster, ibid., p. 60
See John O'Reilly. “Liechtenstein+Sealand: The Floating Signifier - Branding a Nation May Be Just a Matter
of Saying Everything There Is To Say about Nnothing”. Eye Magazine, No. 53, Vol. 14 (Autumn 2004) p.
40-43.

Anthony Giddens, ibid., p. 61.

In his lecture "The Obscenity of the States of Emergency" (at the Conference States of Emergency, ibid.),
Slavoj Zizek described his concept of the invisible enemy: “In other words, the omni-present invisible threat
of Terror legitimizes the all too visible protective measures of defence (which pose the only true threat to
democracy and human rights, of course). The power that presents itself as being all the time under threat,
living in mortal danger, and thus merely defending itself, is the most dangerous kind of power. In other
words, the difference of the War on Terror with previous 20%-century world-wide struggles such as the Cold
War is that while, in the preceding cases, the enemy, in spite of its spectrality, was clearly identified with
the positively-existing Communist empire, the terrorist threat is inherently spectral, without a visible centre.
It is somewhat like the characterization of the figure of Linda Fiorentino in The Last Seduction: "Most
people have a dark side...she had nothing else." Most regimes have a dark oppressive spectral side...the
terrorist threat has nothing else. The paradoxical result of this spectralization of the enemy is an
unexpected reflexive reversal: in this world without a clearly identified Enemy, it is the US themselves, the
protector against the threat, which is emerging as the main enemy...”

The consultant and researcher in organisational networks, Valdis E. Krebs, used the terminology of "stealth
organisation" in relation to the asymmetric terror network of Al Qaeda. In his article "Uncloaking Terrorist
Networks", he attempted to unveil and disrupt networks of terrorist cells and network patterns, and further
described these as "amorphous, invisible, resilient and dispersed" (see www.orgnet.com).

This question has been put forward in J.J. King's article “Terror is a Network, and the Network is You:
Asymmetric Warfare in an Age of Full Spectrum Dominance”. In Mute Magazine, Issue 23, March 2002,
pp. 24-31.

Frank Webster, ibid., p. 69.

Stealthy strike aircraft such as the F-117 are usually used against heavily defended enemy sites such as
Command-and-Control centres or surface-to-air (SAM) batteries. Enemy radars will cover the entire airpace
around these sites, with overlapping coverage, making undetected entry by conventional aircraft
impossible. Stealthy aircraft can also be detected, but only at very short ranges on the radars, so that for
a stealthy aircraft there are substantial gaps in the radar coverage.
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Transcoding Sovereignty

Naked Bandit/Here, Not Here/White Sovereign

new territorial principles of order and new logics of space, as well as constituting
forms of transnational power and sovereignty.

Transnational sovereignty is emerging from permanent processes of exclusions and
inclusions of territories and people on a global scale. Extraterritoriality describes a logic of
space which is defined outside of the state and its systems of law, but is still controlled by
the referring state power and sovereignty. Extra-territorialities are constructed as ‘non-
publics’, external to the existing protocols which govern our civil conflicts. These imply
zones in which legal status can be suspended, in which citizenship is invalidated, in which
the assumption of innocence is thrown away, in which representation is denied. Each person
and territory is, in the context of the “war on terror”, under permanent threat of being
excluded, becoming an unlawful subject or an extraterritoriality.

Knowbotic Research investigates these (non) legal frameworks of transnational
sovereignty which inscribe and determine our fields of action in mostly invisible layers,
beyond the surface of daily images produced by the mass media.

The political procedures of the ongoing constitution of transnational sovereign powers
are always enacted as test cases, probed and executed in parallel strands: the ‘virtual’ and
the ‘real’. An artistic project like Naked Bandit is able to create an interface and connect to
the virtual level of its constitution, making that level public and providing virtual and
symbolic levels of engagement.

Virtual engagement does not mean a de-realisation, but a displacement of the centre
and a change of perspective and identity.

Knowbotic Research posits an experimental spatial assemblage which enables the
analysis and translation of the coded layers of these new territorial encryptions, and which
provides interfaces to interfere with the spatial logic of extraterritoriality. This translation
and transcoding into different and conceivable logics has the potential to include the logic
of extraterritoriality, and those affected by it, in the public sphere.

Global information technologies (Satellite, GPS und Data Surveillance) are producing

Naked Bandit/Here, Not Here/White Sovereign
Our project focuses on the mechanisms of detainment of so-called ‘unlawful enemy
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combatants’, terror suspects not entitled to the legal status ©
of prisoners of war. The (global) sovereign defines persons
as ‘here’ (detained) and simultaneously ‘elsewhere’, not here,
not anymore on the territory of the nation state, and thus
banned, stripped away from the legal framework which the
nation state guarantees. The detainee is a ‘naked bandit,
‘here’ and ‘not here’, exiled in extraterritorial spheres.

We investigate the formal mechanisms and logics of
such an ‘inclusive exclusion’ and the inherent structures of
power involved in these. Inclusive exclusion means that, on
the one hand sovereign power segregates and excludes,
and on the other includes and detains/occupies the
excluded. Knowbotic Research translates the dilemma of the
naked bandit, excluded from the legal body and included in
an extraterritorial non-ocation, into three differently coded
levels. In doing so it opens up virtual potentials and agencies
to deal with (address, confront, alienate, contaminate) and transgress the naked
bandit/here, not here/white sovereign dilemma.

Transcoding Level 1 : Autonomous Indoor Flying Control System

The interdependent processes between detainer and detainees are presented in the
exhibition space via an indoor flying robot system, which is de-territorialised out of the
context of scientific research (Autonomous Systems Lab, EPFL Lausanne; see below).

An autonomous robot — a helium-filled blimp (zeppelin) — controls and attacks other
balloons, the naked bandits, without any technical control devices. The ‘bandits’ are
detained and kept captive, floating in space. They serve as targets as well as orientation
and navigation forms for the sovereign robotic logic, which is characterised by processes
of zoning, scanning, filtering, profiling, detecting and targeting.

Visitors to the installation can move on the level of the control technology — in between
the flight operations and navigation modes of the robotic machinery. The public thus
confronts and obstructs the logics of this autonomous flight machinery by constructing
obstacles in space via their physical presence (serving as additional targets), and making
the sovereign space more and more non-navigable.

Transcoding Level 2 : Naked Code

Knowbotic Research transfers the legalistic codes (or, more precisely, codes which
produce an exemption from legality) of the ‘inclusive exclusion’ of the naked bandit by the
white sovereign, into two scenarios of script code, executable in a Unix shell on a personal
computer.

Scenario A
export white_sovereign="not_here() { while [ enclosed ] ; do echo “naked bandit: here,
not here”; echo Swhite_sovereign| sed -e “s/ ( not_here ) /(& \& ) /g"> clone.sh; done; } ; (
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not_here ) & wait S ; sh -c “Swhite_sovereign”

Scenario B

not_here() { echo “S! “>.key; here & wait ! : } ; here() { while [ enclosed
l:do echo “naked bandit: here, not here”:done; } : ( ( not_here ) & while true;do
echo “white sovereign: naked bandit here, not here”;done )

The shell scripts appropriate the mechanism of the inclusive exclusion in
order to overcome it by its own mechanisms. The potential escape of the
bandit (child) process from the sovereign (parent) process is installed and
enacted through then the execution of the two Naked Bandit/Here, Not
Here/White Sovereign scenarios A and B (for the explanation of the specific
processes in the Unix kernel initiated by these shell scripts, see
http://www.krcf.org/krcthome/Banditweb/scripts/).

. Transcoding Level 3 : Public Voice
By means of two computer units and a sound system, the audience is given an additional
‘voice’ to address the naked bandit-white sovereign dependency. The installation offers
manipulated reboot buttons of personal computers. Pressing these effects a restart of the
white sovereign/naked bandit script codes, and thus a change in the white sovereign/naked
bandit script process interdependencies.

The Naked Bandit/Here, Not Here/White Sovereign shell script processes print out the
following dialogue in a loop, which is displayed on the two computer monitors:

White Sovereign: Naked bandit here, not here!
Naked Bandit: Here, not here!

The printouts also become present as audio samples in the installation. Two male voices
are looped:

Sovereign voice: Naked bandit here, not here!
Bandit voice: Here, not here!

After reaching a certain threshold level of audience engagement, the audio sample of a
female voice is be triggered by the computer:

Public voice: Naked bandit here and now!

Indefinite Spheres of Sovereignty

(by Timothy Druckrey)

Spheres of sovereignty are legitimated in forms that rely on control of the legal and judicial
systems, on the sustenance of political hierarchies, on the application of military, police and
investigative systems, on the regulation of communication systems, on the management of
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information systems. In other words, spheres of sovereignty are legitimated in forms that
rely on the total control of culture.

In the authoritarian political climate after 9/11, sovereignty has taken a leap from
management to domination, and has extended its reach into the extra-territorial, extra-legal,
extra-national, extra-governmental spheres by claiming absolute authority to act unilaterally,
unhindered by localisations or local imperatives of any sort. This suspension of the old
territorial sovereignties has been evolving alongside globalisation for many decades, and is
exemplified by the trans-national and, in our understanding, non-legitimated power of world
organisations.

Transferred into the floating sovereignty of the post-9/11 era, authority has mutated
into militarised ideologies which claim the entire planet as a potential crime scene, and
operate on the central principle of ‘state policing’. This too is a paradox in which a
government disclaims territoriality but enforces localised ideology.

This merging of imperial codes and the logic of empire is both reactionary and
developmental. It passionately roots the imperium as an entitiement of the good and the
just, and it founds an empire on a renovated sovereignty. By mobilising itself as exempt
from civil examination, it depletes the principle it proposes to defend. By creating an
overwhelming security apparatus (or better still, a security ecosystem), it legitimates the
state of emergency, the condition of political crisis based on the sense of ongoing threat
(from subversive ‘bandits’, from the realm of the ‘extraterritorial’); ironically, this condition
can never be reduced or alleviated without the undermining of its raison d’étre. Unable to
sustain human rights, it substitutes itself in their place. Instead of mandating human rights,
it mandates sovereign rights.

This astonishing reversal liberates ideology from the principles and protocols of
consensus. Veiled behind secret rationalisations and self-validations, it detaches itself from
accountability. Not just a conspiracy, it is a coup d'état, an act of uprising in reverse, an
insurgency against representative government itself.

Floating above accusations, it nevertheless maintains a hold on the public sphere, either
by legislated restrictions or by extra-legal means. Cowering below this looming territorial
authority, rights are no longer implicit — or inalienable — but either granted or denied; they
are ostensible, not definite, subject to conditions and circumstance.

In order to provide cover for lingering and inconvenient territorial legalities, the new
sovereignty invents indefinite spheres, zones in which legal status can be suspended, in
which citizenship is invalidated, in which the assumption of innocence is thrown away, in
which representation is denied.

These civil black holes are holding-pens in which anyone can be a inmate. Bound to a
tightening state security apparatus, the social sphere is increasingly becoming one of
confinement and risk. What used to be in the political sphere the ‘illegal immigrant’, the
‘refugee’, the ‘exile’, the ‘other’, has become, in an all-too-real sense, the world as a political
asylum divided into combatants and non-combatants, each existing under the reign of an
irreproachable authority acting on a unsanctioned mandate.
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The Strange Case of Qays Al Kareem

TRIPTA WAHI

ays A.M. Abd Al Kareem was a research student at the University of Delhi, which he

had joined in December 1997 to do his doctoral degree in astrophysics. A few

months later he got accommodation in the Jubilee Hall hostel, which is a
postBraduate hostel for men in the University. Qays expected to stay there till the
completion of his degree, which was likely to take nearly five years. However, Qays, an Arab
Muslim of Jordanian nationality, was to become the target of constant abuse and
harassment by some other students resident in Jubilee Hall hostel who were associated
with religious fundamentalist Hindu groups. This led to his being expelled from Jubilee Hall.
During this period he continuously approached the hostel and the university authorities and
brought the incessant harassment to their notice. The concerned authorities did not
discharge their responsibility by intervening in the matter. Qays then approached
democratic sections of the university community for help against his continual harassment.

Mr. S.A.R. Geelani,! lecturer in Arabic at Zakir Hussain College, Delhi, and a civil liberties
activist, whom Qays had met on the research floor of the Central Reference Library, and
who used to help Qays and could speak to him in Arabic, took him to the People’s Union
for Civil Liberties (PUCL). The PUCL General Secretary Ms. Gopa Joshi of Ramjas College,
Delhi University, intervened to seek alternative accommodation for Mr. Qays so that he
could complete his thesis in peace. The university gave him accommodation in the
Teachers’ Transit Hostel (TTH) for three months from October to December 2001, with the
understanding that his stay would be extended since the Transit Hostel always remained
half-empty. The students who had made his life so difficult in the Jubilee Hall made a public
issue, however, of Qays having been given accommodation in the Transit Hostel which is
primarily for teachers.

Unfortunately for Qays, following the infamous attack on the Parliament on 13
December 2001, S.A.R. Geelani was arrested the next day in connection with that attack
(according to the prosecution, he was arrested on 15 December). Those black days saw
the media, both print and electronic, abdicate its role of acting as the fourth estate.2

Instead, Geelani was publicly tried by the media on the basis of police statements. Even
before his trial began, the media had pronounced Geelani guilty. Within three days, the
Jubilee Hall students also came up with ‘information’ which amounted to insinuations about
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S.A.R. Geelani's ‘international connections’ and their ‘relevance’ to the Parliament attack
case. These students suggested this by talking of Geelani's friendship with Qays and their
long phone calls to destinations in West Asia.?

These insinuations — a friendship between a Jordanian student, an educated Kashmiri
Muslim man, a lecturer facing a show trial on a charge of ‘terrorism’, together with
allegations about international ‘connections’ in the Arab world — all fell in place to create a
‘spin’ made potent by the prevailing national and international climate of paranoia related to
the ‘global war against terror’.

Qays was forced to leave the TTH without any further notice or without even having been
given time to look for alternative accommodation. In fact, he was locked out of his room with
his baggage in the room. All this was happening when he was in the submission stage of his
thesis. He was detained by the Central Investigating Department (CID) and was called several
times by the Special Cell of the Delhi Police, which was handling the Parliament attack case.

This was not all. The university officials held back the appointment of examiners for
examination of his thesis for very long. Qays approached a large number of teachers to help
him get examiners appointed for examination of his thesis since his visa had been extended
for only six months, and time was running out. Fearing for his safety, Qays’s family wanted
him to return immediately (they had in the previous year called back his younger brother
who was studying mathematics at Delhi University), but Qays did not want to return without
a degree since he had already invested more than four years in his studies. Qays was
resolute that he would return only after getting his degree.

Finally, his viva voce was held in October 2002. He did extremely well in his viva and
his examiners unambiguously appreciated his thesis for its contribution to its area of study.
He finally got his degree in the last week of October 2002, which he immediately sent for
attestation/authentication to the Embassy of Jordan. He booked his return air ticket to
Jordan for 14 November 2002. This ticket was confirmed. But all was not over for Qays;
the worst was yet to come.

On 7 November 2002, Qays went to the Foreigners’ Registration Regional Office (FRRO)
with all his documents to inform the office of his date of departure and to obtain permission
for the same. He handed over all his documents, including passport and ticket, for due
procedure. He was asked to wait, but his documents were not returned to him nor was he
given any information. After waiting for nearly three, Qays rang up Mr. N.D. Pancholi, his
lawyer and a civil rights activist, to inform him of all that had happened at FRRO. Mr.
Pancholi advised him to wait as per official advice. Qays again rang Mr. Pancholi at 4 pm
and informed him that he had not been given any information by the office, nor were his
papers being returned. Mr. Pancholi asked Qays to ring him up at 5 pm. Not receiving any
call from Qays, Mr. Pancholi went to the FRRO where with some difficult he learnt that Qays
had been sent to the Lampur Detention Centre. Mr. Pancholi was unable to ascertain the
reason for his detention but he was informed that there were some instructions ‘from
above’. Mr. Pancholi acted immediately and sent telegrams to the Home Minister, Police
Commissioner and the FRRO about Qays'’ illegal detention.

The following day (8 November 2002) The Hindustan Times, Indian Express and The
Times of India carried reports about Qays' detention. According to these reports, the
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reason given by the FRRO for his detention was that Qays’ air ticket was “not confirmed”.
The reports went on to state that Qays would be deported by the FRRO on the ticket bought
by Qays himself, in order to “ensure his departure”. The reason given by the FRRO was
clearly spurious, since Qays' ticket was confirmed. In any event, no reason was given by
the FRRO to Qays as to why he was being detained, and why he would be deported.

Fearing for his safety and life, two teachers of the university, namely, Nandita Narain
and Tripta Wahi, immediately moved a habeas corpus petition on 8 November 2002 in the
High Court of Delhi (No. CRLW 1287,/2002).* The division bench comprising Justice D.
Bhandari and Justice H.R. Malhotra asked the centre and the Delhi Police to produce Mr.
Qays in court on Monday (11 November 2002) at 10.30 am. In view of the anxiety
expressed by the petitioners about the safety of Qays, the Court asked the Union of India
and others to ensure that Qays was brought to the court in good condition.

On Monday, 11 November 2002, the petitioners and Mr. Pancholi were shocked to see
the physical state of Qays; his spectacles and wristwatch were broken, his shirt was torn
and there were scratches all over his forearms. His physical condition was there for all to
see in the court. He told the court that the previous evening (i.e., Sunday evening), four
policemen had come to the detention centre to take him away. The policemen had told him
that they had come to take him to court. Aware that this was not possible on a Sunday
evening, Qays resisted going with them. In this physical resistance his spectacles and
wristwatch had got broken, his shirt torn and he had received scratches all over his body.
He stated that he could prevent the policemen from physically dragging him out only when
he shouted for help and other inmates of the detention centre came to his rescue. The
police flatly denied this altogether, but the physical condition of Qays left no doubt in the
minds of all present in the courtroom that Qays was telling the truth. The Hon'ble judges
were visibly angry and they reprimanded the Union of India and others, stating that they had
given special instructions for his physical well-being and that their instructions had not been
obeyed. They were so disturbed by this incident that they asked the Union of India and the
Delhi Police to appear in the forenoon. Ms. Mukta, Public Prosecutor for the Delhi
Government, was pleading with the Hon'ble judges that the Additional Solicitor-General was
to appear for the Union of India and that he could come only in the afternoon. However, he
was ordered to come no later than noon. This reflected the anger of the Hon'ble judges at
Qays’ physical condition.

Mr. Sud, the Additional Solicitor-General of India, argued that Qays was to be deported
on grounds that could not be revealed publicly, and there were confidential
reports/documents which warranted his departure. He mentioned Qays’' connection with
S.A.R. Geelani and stated that Qays had been taken and questioned by the CID and the
Special Cell of the Delhi Police several times in connection with the attack on the Parliament
on 13 December 2001. He went on to state that Qays was to be deported for reasons of
security. On this being contested by Mr. Pancholi, the Hon'ble judges asked for and
examined the Home Ministry’s files with confidential reports. Their observations about the
contents of the files are very significant. They commented that although Qays had been
taken and questioned by the CID and the special cell several times in connection with the
Parliament attack case, there was yet no evidence against him, and he had been released
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each time. They further added that they saw no apparent reason for him to be deported
when he himself was leaving the country.

During the course of the argument Mr. Sud referred to the petitioners as ‘leftist activists’
who were always trying to create trouble for the state. Finally, he argued that the
government wanted to deport him so that he is not able to go as a free man and that it
should become a part of his record. He insisted that the government would deport him and
send his luggage later. It is quite tragic that the Hon'ble bench succumbed to the
government pressure to deport him although it found no evidence in the confidential files to
warrant the deportation of Qays. Even on the issue of Qays' baggage, the state was
adamant that it would pack and send Qays’ luggage. However, the petitioners passionately
argued that his research material collected over so many years ran the risk of getting
lost/scattered if Qays was not allowed to sort out his own baggage. The court permitted
Qays to collect his luggage at Parmanand Colony in the presence of a lawyer designated
by the court. The court also sought assurance from the Union of India and the Delhi Police
about Qays’ safety till his departure on 14 November 2002, which assurance was given by
the state. The petitioners got permission from the court to be present at the time when
Qays was to collect his baggage from his residence. The same was done on the evening of
the following day, i.e., 12 November 2002.

Qays left on the air ticket he himself had booked and paid for (on 14 November 2002),
but with the following observations (made by the FRRO on the day Mr. Qays had gone to the
FRRO office for permission to leave) inscribed on to his passport:

The holder of this passport is being deported from India due to his
undesirable activities by FRRO Delhi vide order No. 1408/ For (.M. Cell)
dated 7/11/02.

Qays has had to face a lot of trouble in Jordan arising out of his deportation.

...Could it be that the decision to hold Qays at the Lampur detention centre, the attack
on him the evening of the day before he was due to appear in court, the attempt to impound
his luggage, and the decision to deport him, were all part of a pattern dictated by the
necessity to obtain a forced confession implicating Gilani, and/or, to ‘plant’ incriminating
evidence in his belongings, and to ensure that Qays would never be able to return to India
to testify before a court of law? Like many other aspects of the ‘13 December’ case, the
deportation of Qays Abd Al Kareem too, is a fact that leaves many questions un-answered...

This text is edited and excerpted from Tripta Wahi, “The Qays Deportation Case”, published in Revolutionary
Democracy, Vol. X, No. 2, September 2004, Delhi. An online version of the complete text of this article was
accessed on 15 February 2005 at http://www.revolutionarydemocracy.org/rdv10n2/qays.htm
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NOTES

1.

S.A.R Geelani, a lecturer in Arabic at Delhi University, was an accused in the ‘13 December 2001 - Attack
on Parliament Case’. Geelani, along with two others of his co-accused, was sentenced to death to by a
special antiterrorism court under the Prevention of Terrorism Act (POTA; repealed in 2004). Geelani was
arrested, shortly after 13 December 2001 by the ‘Special Cell' of the Delhi Police and detained without
trial under POTA (then an ordinance). The evidence produced by the Special Cell on the basis of which he
was convicted by the POTA court, consisted of a mistranslation of the transcript of a mobile phone
conversation between Geelani and his stepbrother in Kashmir, that was recorded through an unauthorised
act of telephone surveillence. The verdict was challenged in the Delhi High Court. A protracted campaign
by Geelani’s friends, colleagues and human rights activists, together with his legal defence by a team of
advocates, was able to reverse the POTA court's verdict. The ‘evidence’ was found inadmissible, and
Geelani was acquitted on 29 October 2003, after spending nearly two years on death row in Delhi's Tihar
Jail. Subsequently, the Delhi Police appealed against the acquittal in the Supreme Court, and the case is
still being heard. On the 8 February 2005, Geelani was shot by unidentified assailants outside the house
of Nandita Haksar, one of his lawyers. Haksar and her husband rushed Geelani to the All India Institute of
Medical Sciences, where he was operated upon for three bullet injuries. Geelani survived this attack and
is currently recovering. On 14 February 2005, Geelani issued a statement saying that he suspected the
involvement of the Special Cell in this attack on his life. For more details of the ‘Geelani Case’, see the
website of the All India Defence Committee for S.A.R. Geelani at www20.brinkster.com/sargeelani. For a
comprehensive timeline of the ‘Parliament Attack’ see - http://in.rediff.com/news/pat2001.htm

For more on the ‘Media Trial' of SAR Geelani, see Nandita Haksar, “Tried by The Media: The S. A. R. Geelani
Trial”. In Crisis/Media: Sarai Reader 04 (Center for the Study of Developing Societies, 2004, Delhi) pp.
158-164; also at www.sarai.net/reader/reader_04.html/. See also Nirmalangshu Mukherji, “The Media
and December 13: Who Attacked the Indian Parliament and Why Don't Indians Have the Full Story”. In
Zmag, 30 September 2005.
http://www.zmag.org/content/showarticle.cfm?SectionlD=32&ItemID=6332)

“Hunt for Teachers’ Pet in Jubilee Hall”, The Hindustan Times, 17 December 2001.

“Produce Jordanian on Monday, HC tells Police”, Indian Express, 9 November 2002.
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Marginalia

A strange justice that is bounded by a river! Can anything be more ridiculous than
that a man should have a right to kill me because he lives on the other side?
- Blaise Pascal, Pensées

Whoever by words written or spoken, or by signs, or by visible representations or
otherwise, questions the territorial integrity of India in a manner which is, or is likely
to be, prejudicial to the interests or safety or security of India, shall be punishable
with imprisonment for a term which may extend to three years, or with a fine, or
both.

— Indian Criminal Law Amendment Act (1961), Section 2

mountains upon mountains)”. | was trying to persuade the man behind the

unnecessary Ray-Bans to give me a ‘restricted area permit’: a passport to the
border zone. “There are nothing but mountains in Sikkim”, | protested. “And I've already
been to the Eastern District and the West. You don't have a Southern District. | want to go
north”.

It had been ten years since another uniformed man had refused me the same permit,
but the Superintendent had no reason to deny my application. Or to grant it. Except that he
could if he felt like it. “The road is broken. You should stay in Gangtok”. He savoured the
moment. And then, fixing me with his impassive reflectors, he signed the permit. “You can
visit Chungthang, and perhaps you will get to Lachung. But you cannot see Lachen or
Yumthang”. It was an incantation to my ears. He scribbled a warning on my permit for good
measure and handed it to me: ‘Photography is strictly prohibited beyond Toong Bridge'. A
buzzer sounded. “Anyway, there’s nothing up there”, he said.

| was glad to leave Gangtok. Bus journeys had become the best tonic for the
disappointments of hill stations and the purposelessness that overtakes summer holidays.
There were the agreeable adversities of punctures and landslides and the easy
companionship of snacks, cigarettes and minor incidents. On the road from the Southern
District the entire bus had collapsed with mirth when a gangly Australian who had been

“There is nothing to see”, said the Police Superintendent. “Pahaar hi pahaar hai (Just
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demanding his seat was silenced by a local woman who grabbed him by the balls. “You are
a very naughty lady”, he had gasped when he regained his composure. But there were no
foreigners on this bus. And, as we meandered through the dark foliage of cardamom
plantations, a couple of soldiers whined about their posting in this “third-class place”.

Chungthang, when we got there, was a thoroughly third-class hamlet — a gash in the
wilderness, a sandpit in the forest. Set in a triangular hollow at the confluence of the Lachen
and Lachung streams, it was a loitering place, fattened on the attentions of the armed
forces. Untidy soldiers roamed around in their brown plimsolls, Bihari labourers toyed with
piles of sand and gravel and every local seemed to have a government sinecure or a small
establishment, or both. Tourists were still accidental here, but after a few enquiries | rented
a room from a Tibetan matriarch who eyed me apprehensively and warned that | could
expect only sada khana (plain food). “So what's there to see in Chungthang?” | asked,
making small talk with her daughter. “Video”, she replied, giggling.

Later that night | swayed out of the kitchen and into the darkened town with a belly full
of cabbage and warm millet beer. The roar of two rivers filled the street. And looking up |
saw that | was under a different sky, a boundless reach of trespassing border stars.

Borderlands are the most imaginary of all territories; but then, people are imaginative.
India as we know it shares borders with six other states. Or seven, if you believe in Tibet.
Ten, if you count the Eight Degree Channel, the Palk Straits and the Great Channel that
separate Indian archipelagos from the Maldives, Sri Lanka and Sumatra respectively. And
eleven, if you accept India’s wishful image of an undivided Kashmir that stretches up to the
Pamir Panhandle, an Afghan territory created to avert the spectre of a Russo-British frontier
in Asia.

That's another story. This one begins with an inaccurate map, an image of India gleaned
from the Encyclopaedia Britannica. It was 1972, and the Britannica, which by now was really
American, was still using a map of South Asia depicting an India flanked by ‘W. PAKISTAN'
and ‘E. PAKISTAN'. But the map had passed through Indian border controls, it had passed
through customs, and it bore their stamps. E. Pakistan had been obliterated by three
hysterical impressions of red ink and rubber, and they said BANGLADESH BANGLADESH
BANGLADESH. They had a point.

This map had been lovingly mutilated. Slammed, with some precision, between the Indo-
Gangetic plain and its mountainous circumflex was the bureaucracy’s damning conclusion:
“The external boundaries of India as depicted in the map are neither correct nor authentic”.
The red stamp had then bounced its way across the title pages of 23 volumes. All the way
from A-Anstey to Vietnam-Zworykin. On the map itself there was a swathe of black ink that
leapt from the Arabian Sea to the crest of Kashmir. It resumed its course in Volume 12
where six paragraphs of text, the introduction to ‘India’, had been similarly inked out, line
by line.

| always hoped that the ink would gradually fade or flake off. And | returned to my
parents’ bookshelf over the years to check on time’s progress. The shelves began to sag,
the Encyclopaedia lost its luxurious aroma and the spine of the atlas had to be taped down.
But the black ink still gleams like a scab on the onionskin.
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Looking at the typographic profusion of the old map today, | notice a minor detail. Up
there between NEPAL and BHUTAN is the abbreviated but bold-faced, capitalised and
sovereign SIK. This is neither correct nor authentic. Not any more. The Kingdom of Sikkim
was erased from the international map in 1974 in a momentary fibrillation of the Indian
border.

The tiny Himalayan kingdom never had a chance. It had been living quite literally on the
edge, between Tibet, India, Nepal and Bhutan. The British had already swallowed half of it
when, requiring a summer resort for their administrators, they annexed Darjeeling in 1836.
In 1949, independent India enforced an agreement declaring the territory a ‘Protectorate’ —
always an oxymoron in international relations. Meanwhile, Nepali settlers had been
transforming the ethnic demography of this sparsely populated nation, and by the mid-20th
century had established themselves as the majority community. The endgame was a classic
drama between two men who despised each other: the King, Chogyal Palden Thondup
Namgyal, and his Vizier, the Kazi, Lhendup Dorji; their wives, the American Gyalmo, Hope
Cooke and the Belgian Kazini, Elise, who detested each other; and that still-teething
megalomaniac, Indira Gandhi, who had the measure of them all. In the end it was a simple
act of the pen. The 36" Amendment of the Indian Constitution: “After Article 2 of the
Constitution, the following shall be inserted, namely: 2A Sikkim...”

| still remember the anschluss with Sikkim as an extra-curricular lesson in local
geography. My school lay in the heart of Chanakyapuri, Delhi's embassy district and a
Disneyland of architectural follies. The blue onion domes of Pakistan, the council housing of
the British High Commission, the stucco wedding cake of the Holy See, the vast forbidden
city of the People’s Republic of China and the affected modernism of vassal states like
Poland and Canada. The story was that most of them had been designed by the same
architect, but | knew that each compound was sovereign soil. “You're in Germany now”, my
father would tell me when | visited the building where he worked. In the summer of 1974 |
watched the pretty red pagoda of the new Sikkimese embassy take shape, and | waited for
the flag to be hoisted. But when the day came, it was too late. It was the familiar tricolour
that went up.

| was 17 when | went to Sikkim for the first time. It was an unofficial rite of passage, a
Walkabout of sorts. Before | left Delhi, my anxious mother had thrust a list of addresses on
me: friends, relatives, friends of relatives, relatives of friends. It was a network that spanned
the country and it became my primary objective to slip through it unseen. But when | got to
Gangtok | was so depressed by the squalor of my green hotel room and its view of a
sewage shaft, that | turned myself in. The address said ‘Swastik Camp’. This was an
enormous cantonment that covered a hillside on the outskirts of the town. They took me in
immediately of course, and | passed a pleasant week in strangely familiar circumstances.
It was a township of Quonset huts filled with North Indian army families nostalgic for the
cities of the plains. Every inch of the hill had been covered with cement and stripes of paint
in primary colours. There was sweet tea in steel glasses, paranthas and anda bhujjia for
breakfast. There were shrill dogs and sullen servants. Card parties, and conversation: “Do
you know any new dances?” “Can you do Boston Bus Stop?” “Do you like Kraftwerk?” There
was bemusement at my desire to travel. “What's to see there?” But at the end of the week



132 / Sarai Reader 2005: Bare Acts

| was given an introduction to a senior officer who had the discretionary power to issue me
an Inner Line Permit to travel north. He was avuncular and friendly, the familiar whisker-
flexing type. But then, gazing at my passport, he asked the dread question: “Freeze’, eh?
Where are you from?” | told him: “I'm from Delhi, my mother’s from Hyderabad, the surname
is from my father, he's German”. | had been through this set-piece countless times and this
extended answer was calculated to limit the number of ancillary questions. Instead, the
moustache contracted like a frightened caterpillar. “'m sorry”, he said, “I can't help you.
You see, son, your loyalties might be suspect”.

| got the point. Black Ink. Red Stamp. Wham! Wham! Wham! And he was right. | became
suspicious of loyalties. | acquired this dubious fascination with borders, with frontiers, with
stepping on the cracks where das betreten is verboten. Well, the fatherland has always
been fidgety at the edges. Maybe it is a German trait.

Deutschland! Deutschland! | can't tell you how little it means to me. But I'm stuck with
it, | guess. The name Friese, by the way, is geographically specific. Friesland being a well-
worn national joke, the idiotic archipelago. We all make our own geographies, but not on
maps of our own choosing.

There is a map | would choose. It's called an Egocentric Map. This expressive term
describes an antiqgue but enduring cartographic technique known as the Azimuthal
Equidistant Projection. It was developed by the Arab mathematician and traveller Al-biruni
who visited India about a thousand years ago. And it's still in use in aeronautical navigation.
In an egocentric map one’s own location is represented as a point surrounded by the rest
of the world. Imagine holding down your location on a globe and then unpeeling and
stretching it out in a circle around that point. Distances from any point on the globe to the
centre are accurately represented to scale but the map also has its own peculiar
distortions. The antipode of your location, i.e., the point halfway round the earth from you,
becomes the outer perimeter, the boundary of the map. On my egocentric map New Delhi
would be surrounded by a circle representing its antipode, a point off the coast of Chile.
Such a map has many virtues. It is useful; its distortions are obvious; it acknowledges other
people’s maps, since every location demands its own egocentric projection. It's a traveller's
map; it changes as you move. And it does give Delhi a pleasant maritime horizon.

But the city that surrounds me has a life of its own. It has risen and fallen more often
than | can count. It expands and contracts “...and sometimes the Empire of Delhi was
confined within the proper limits of the province of that name”, wrote James Rennell in the
his 1782 Memoir of a Map of Hindoostan. But like a hardy spore, like some monstrous
microorganism, the city retains the code of its empires and their furthest boundaries.

The ‘Memoir of a Map'. | love that title, but it's not quite what you might imagine. Rennel
was the first Surveyor General of the East India Company’s possessions, and his crowning
achievement was his ‘Map of Hindoostan’, covering four separate sheets, representing, it
was said, an area one-and-a-half times the size of Europe. The accompanying Memoir was
a convention of the time, an encyclopaedic treatise, not unlike the later Gazetteers of India,
dealing with every possible aspect of colonial interest in the country. But Rennel was also
given to idiosyncratic digressions, some of which do live up to the promise of the title. And
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so the Memoir is something special, something between autocartography and
cartobiography. His work records the superimposed selves of the cartographer, the city,
the country, and the border.

Rennel was a geometrician in the original sense of the word. He measured his world —
literally — personally supervising the use of a cumbersome chain-measure along a tract 900
miles long and 300 miles broad. And then he began to draw a country upon it. Not the
enervated country of the Mughals. “l shall not attempt to trace the various fluctuations of
boundary that took place in this empire”, he wrote in disgust. Instead he set out to “improve
the geography” of the subcontinent with a sharp and unambiguous circumference of his
own. In the process he gave a virtuoso demonstration of territorial expansion by
cartographic sleight-of-hand. He begins with three powers: namely, the British, the Nabob
of Arcot, and the Rajah of Travancore. Then with a flourish, he describes how these three
powers are rendered as one on the map:

“Since the state of mutual protection and dependency subsisting between them,
blend their respective territories into one mass, in the view of foreign politics...the
common frontier of these confederated powers, should be considered as belonging
to one state, and of course be distinguished by one common colour; if properly
considered, they are a part of the great mass of territory, united under the
description THE BRITISH POSSESSIONS AND ALLIANCES. Therefore, this mass of
territory has its exterior frontier...marked by a continuous RED line...By this
method the whole frontier appears in a geographical view, like that of a single state;
which as we have said before, is virtually the case”.

The red line would describe many fluctuations of its own over the next 2000 years,
most of them outwards, all of them bloody. When it reached Afghanistan in 1893 it became
the Durand Line; where it lapped at Tibet it was the McMahon Line of 1914. Retreating
through East and West Pakistan in 1947, it became the Radcliffe Line. To this day,
desiccated stretches writhe redly through the snows of Kashmir, Ladakh and Arunachal
Pradesh. The ‘Cease Fire Line’, the ‘Line of Control’, the ‘Line of Actual Control’, the Zero
Line’. About 10,000 crooked miles surrounding the Empire of Delhi.

The Egocentric map is for me an almost archetypal idea. But it has a necessary
antipode of its own, which also has a somewhat archetypal appeal. | found such a map
described in a book by the psychoanalyst Anthony Storr: “A patient of mine used to
represent himself by drawing a circle expanding until it included the whole world, so that he
and the whole world would finally be indistinguishable. He was a schizophrenic who was
quite incompetent to deal with the world in fact”.!

| recognise this impulse. | know this man. The schizophrenic lives in Delhi. And Berlin.
He lives in Washington and Baghdad and all the great capitals of the world. A universal
neighbour.

There was once a mad poet of territory, called Karl Haushofer. The ‘Father of
Geopolitics’. A German, of course. In 1927 he wrote a book called Grenzen (Borders) in
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which he speaks of the ‘Organic State’ born of a spiritual interaction between human beings
and territory. It has ‘Organic Frontiers’ which are not mere lines but living, breathing bodies
which have a dynamic of their own. For the Organic State must keep expanding its frontiers
until they include the whole world. There's a whole typology of the frontier; and depending
on the state of the State, it fluctuates between six types: the Frontier of Balance, Attack,
Manoeuvre, Defence, Decay and (my personal favourite) Apathy.

Haushofer also developed the concept of Lebensraum, the ‘Living Space’ that a
dynamic nation requires — in other words territory, a term originally coined in 1901 by his
mentor, the Darwinist geographer Friedrich Ratzel. In 1924, Haushofer's student Rudolf
Hess introduced him to a friend serving a term in Landsberg Prison, who was occupying
himself by writing an autobiography. Understandably perhaps, he was interested in
Lebensraum and he gratefully received a book by Ratzel. Perhaps it was then that the
Fihrer crawled out of that prisoner’s psychic carapace. Karl Haushofer didn’t recognise him
until it was too late. Haushofer had a Jewish wife — his loyalties were suspect — and he would
finally wind up in Dachau. Maybe confinement was an ironic penalty for his vision of organic
expansionism.

But the father of geo-politics also had a son, Albrecht, also a geographer. Albrecht
Haushofer began to chart a slow spiral into the circles of opposition and resistance. In
1944, in the wake of the attempt on Hitler’s life on 20 July, he was arrested and imprisoned
in Berlin's Moabit Jail, charged with treason. His ultimate fate would be as absurd as it was
tragic. But while he waited for death, shackled hand and foot, he began to write a cycle of
poems. The Moabiter Sonnetten are terse but expansive meditations on the acceptance of
fate and the joys of a life well-spent. Of travel, music, and a classical education. Of loyalty
and guilt. One of them is about his father. It ends:

Mein Vater hat das Siegel aufgebrochen. My father broke the seal.
Den Hauch des Béosen hat er nicht gesehen. He did not see the rising breath of evil.
Der Damon lieB er in die Welt entwehn. He released the demon into the world.

Prisons are signs of civilisation. | should have guessed that there was a prison in
Chungthang.

There's a wellturned piece of academese that can bounce through my brain as
insistently as a bad song. It goes like this: “The phenomenological body of the traveller can
sometimes be rather precisely located”.2 This often happens in picturesque moments of
travel, but this one time it came on while | was perched on a Sikkimese commode. Which
is to say | was squinting through the flaps of a stilted tent, trying to keep my focus on a
flower in someone’s window-box, and so keep my balance. Through the generous cut-away
beneath, a pig peered up and grunted encouragement.

Having cast my link in the food chain, | stepped out into the backyard of my boarding
house in Chungthang. It was a morning of chill sunlight, wood smoke and the slightly
iridescent sky of the high Himalayas. A morning like glass. A breakfast of Nescafé and
omelettes was promised. My phenomenological body was precisely where it wanted to be.
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Havaldar Kartar Singh was in charge of the TCP or Transport Control Point at the
junction of the roads from Lachen and Lachung. He plied me with tea; he complained about
army life and boasted about how well he did out of it. His pillbox was emblazoned with the
slogan “We Respect Those Who Respect the Law” but he did a tidy business in diverted rum
rations and chini (sugar). He had some elaborate fiddle involving soldiers’ allowances for tin
trunks. | tried to steer the conversation to the topic that interested me: transport. Kartar
Singh’s eyes brightened, and he began recounting tales of ‘one-tonners’ and ‘three-tonners’,
the army trucks that enlivened his routine by launching themselves off various
mountainsides. But sure, he could get me a ride on one of the surviving vehicles to Lachen
or Yumthang. He never asked about a permit.

My theory was that | was about to penetrate an Organic Frontier. | had already crossed
the border of the border — the check post at Toong Bridge where a sentry had written
‘Chhket’ on my pass. But now | was in the belly of the border, and it was like another
country. | could travel where | liked and no one would question my permit again. It was a
Frontier of Apathy.

It had its own hazards, though. | was a prisoner of the Havaldar's torpor. It was getting
towards noon and dozens of army transports had belched their way through the TCP,
scuffing the day as they passed. But none that Kartar Singh deemed appropriate for me.
Releasing myself, | wandered off and hired a sky-blue civilian jeep. “Yumthang”, | told the
driver confidently. He was nervous about this and said that he could go as far as Lachung.
We would need to check with the pradhan there if | wanted to go further. “Fine”, | said. A
village headman was not a daunting obstacle.

Unfortunately the pradhan in question was drunk and belligerent. | had to track him
down in the local shebeen, and he seemed so offended by this that he refused to address
me directly. Averting his face he muttered imprecations | could not understand, to the
considerable mirth of his drinking buddies. Returning to the jeep, my Bihari driver said it
was hopeless. The locals were a high-handed lot and no one would help us now. But the
situation was too absurd to surrender to, and | asked him to drive on till we were stopped.

Just outside Lachung we approached a barrier guarded by a pleasantlooking Gurkha
He came up to my window as we halted. “Hello”, | said, explaining that | was a tourist all the
way from Delhi, and that | wanted to see the hot springs in Yumthang. Yes, there was a
permit — he studied it with solemn illiteracy. | glanced at the nameplate on his chest, ‘Lance
Naik Prem Bahadur'. Like a thousand chowkidars (watchmen) on the streets of Delhi. Raising
the barrier, he saluted smartly, and we were off.

Of course | was exhilarated and a little smug as we swerved along the hairpin bends
climbing to Yumthang. We drove along in silence and, | presumed, mutual admiration of my
perseverance and cool deception. The scenery changed dramatically to thick forest,
dappled with an unfamiliar autumnal blaze of reds and yellows. We zigzagged in and out of
pockets of mist that seemed to be inching up the same route, but there wasn't another
vehicle in sight. Here | was finally a trespasser, and | really had no idea what Yumthang was.

In the end, it turned out to be a big fat cloud hugging the road. The scenery had
disappeared and the terrain levelled out when | asked the driver how much further Yumthang
would be. He waved at the fog around us. | wanted to turn back, but he had a more
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fastidious sense of destination and said we should at least visit the garam pani. We found
it in a grimy building in the wilderness, where a family of herdsmen were enjoying a hot tub
together. | saw a door marked ‘VIP ROOM’ and barged in, only to be knocked back by the
sight and stench of great slabs of yak meat marinating in the steaming mineral water. So
much for Yumthang.

We freewheeled much of the way back to Chungthang, which seemed somehow
appropriate. The determined growl of the diesel gave way to the meditative song of the
tyres. | was coasting too, still happy, but beginning to wonder why I'd made such a big deal
of getting to Yumthang. The jeep had been an extravagance. Maybe the border was best
left to the likes of Kartar Singh. Somewhere along the way | began to unravel a puzzling
fragment of the Havaldar's chatter. He had been rambling on about illegal chini, and | wasn't
really listening, presuming it was another one of his scams, pilfered sugar that sweetened
Chungthang's tea. But he had said something about jail and he seemed to be talking about
people, not commaodities. “Yahaan Chungthang mein koi Chini log jail mein hain kya?" | asked
the driver. Yes, he said matter-of-factly, there were Chinese prisoners in Chungthang Jail,
they had been there for months.

| hopped off at the TCP where Kartar Singh still sat, and chatted for a while about the
day's events. Then, at my casual best, | asked him about the Chinese prisoners. “They're
right here, just down the road”, he said. “You can meet them if you want. The
Superintendent is a good friend of mine”.

| did well to conceal my enthusiasm, but as we set off for the Jail | stopped to buy an
extra pack of cigarettes, the universal currency of prisons, or so | thought. “You're not a
journalist, are you?" asked Kartar Singh.

When we reached the signboard of Chungthang Central Gaol | was a little disconcerted
to see the pleasant bungalow ahead. But the doors had thick metal bars, and in the
courtyard | saw the silhouette of a guard cradling a sub-machine gun. He was watching over
a group of young people on a garden bench. “Here they are”, said the hearty Havaldar. “The
Chinese prisoners!”

There were six of them. Four men and two women, all in their late twenties or early
thirties. Their clothes were trendy, the men in bomber jackets and jeans and one of the
women in black ski-pants. But her face was a mask of tragedy.

“Our Jat Regiment found them”, said Kartar, patting one of the men proprietorially. The
prisoner flinched. Eight of them had walked into a minefield. They didn’t know it until two of
the devices went off. “Her husband died and she wouldn't leave his side”, he nodded at the
sad one. “That's how they were caught. Anyway you can talk to them, I'll go see my friend".
He took a couple of my cigarettes and wandered off.

| was at a loss. It was one of the worst introductions I'd ever endured, and my mind was
reeling a little at the strange gentility of the scene. There were clothes flapping quietly on
a line and the two women were clasping hands. It was a pleasant evening. In a garden. In
jail. But there was an invisible line separating my fate from theirs. | wasn't in jail, not really.
And someone had drawn a tight circle around each of them.

After a number of hesitant attempts we began a conversation, or at least an exchange
of information. We had fragments of language in common; one of the men, their hapless
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guide as it turned out, was a Tibetan who spoke a bizarre pidgin Hindi. He said he had lived
in Darjeeling as a boy and then gone back to Tibet. He had agreed to lead the others, who
were Han Chinese, to Calcutta where he had a contact, a lama who lived in Jagu Bazaar. |
told them | was a journalist, and that perhaps | could help. By this time the men had relaxed
enough to accept the cigarettes they had initially declined. | offered the packet to the
women, who shrank away.

The guard looked thoroughly uncomfortable, fidgeting awkwardly with his gun. | offered
him a cigarette, which he stiffly refused. The other men puffed away, still tense but now
eager to talk in whispered snatches of English. It wasn't easy to follow. They were from a
town | had never heard of, or perhaps never heard correctly pronounced. | tried taking down
their names, but | couldn't even repeat them, and scribbled in a hopeless mixture of what
was neither Pin Yin nor Wade-Giles. Giving up, | asked the Tibetan to try. He had just finished
printing his name “Pempa Tsi Ring” when | heard someone address me angrily in English.
“Why are you concerned with these people? They have violated the territorial integrity of
India”. I turned around to see a man in a safari suit and goggles. “They are spies”, he hissed.

“And who are you?" | asked the spook. He was “just a citizen”, but he ordered the guard
to stop the prisoners from writing in my book. | snatched it back and started taking down
the names again myself. They were calling out urgently now. “Chiang Yung Mei!” “Chu Shu
Phan!" “Chu Yong Mei!” The guard began to protest, the safari suit tried to grab my
notebook, and in the middle of this tumult, Kartar Singh rushed out along with the Jail
Superintendent. “What are you doing?” he asked, looking around in panic. “We must leave
now!" The guard began to lead the prisoners to the cells. As they passed, one of them
grabbed my sleeve. “Please help us. If China, we die”.

Kartar Singh was not a happy man as he rushed me away from the jail. “Why did you
give them cigarettes?” he complained. “They could claim you poisoned them. Or you could
be caught for passing them messages. Anything can happen. Didn't you see there was a
CID man around?” It was getting dark now and he pointed me towards my boarding house.
“You should leave Chungthang tomorrow”, he warned, and marched off into the night.

| was not a happy man that night either. | was a stranger in a strange place where my
loyalties would certainly be questioned by goggled spooks in safari suits. My triumph at
Lachung, all the little deceptions of uniformed men that | had been savouring, now seemed
like foolish liabilities. The recreational abstractions of my border hobby suddenly snapped
back in concrete and paranoid terms. | could see the schizophrenic rearing up over
Chungthang, poised as a pickaxe.

So early the next morning | left on the first jeep | could find. | scrambled over the
landslide where the road was broken, caught another jeep, and finally boarded a Gangtok
bus somewhere along the way. A couple of days later | was in Calcutta. | searched for a
lama in Jagu Bazaar but found only puzzled faces. Back in Delhi, | took my story to a human
rights organisation. They were earnest and patient. They heard me out with the slightly
supercilious indulgence of professionals. These things happened, they said. The Tibetan
would probably make it to Dharamsala, where the Dalai Lama’s government in exile had an
understanding with the Indian authorities. But Han Chinese were generally ‘pushed back’.
Still, they were familiar with the inner workings of the state and the mysterious organs into
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which such people disappeared. They would see what could be done. Discreet enquiries
were made through various foreign missions — those far pavilions of Chanakyapuri. Finally,
a few weeks later, a discreet assurance returned. The Chinese were all right. They could
not be contacted, but they had ‘made it'. The Organic State had coughed them up. Or so it
said.

One August morning last year | was flapping my way through the Indian Express
backwards, as usual, when | noticed a story with the headline, “Centre asks Bihar about 2
Chinese POWs after drawing a blank in Delhi”. The details were tantalising: “The Union
Ministry for Home Affairs has asked the Bihar Government for details about the two Chinese
prisoners of war (POWs) — Jiang Chen and M. A. Siblong — who are languishing at the Central
Institute of Psychiatry, a mental asylum, in Ranchi since the 1962 war”. After the Indian
Express brought this to light this week, the ministry moved quickly so that “the matter can
be taken up at a higher level”.

It was a follow-up story, and it had the tired air of a scoop foundering on the shoals of
concerned officialdom. “A reply from the Bihar government is expected within a fortnight”,
the correspondent warned. “And after that the Chinese Embassy is likely to take at least
two months to respond to the Indian Government, it is pointed out”. End of story.

Two-and-a-half months of bureaucracy is a long time. Six months and more slipped away
on my calendar and many things happened in my life, most which are of no interest to you.
Except that | have been to the Kraepelin Ward of the Ranchi pagalkhana (madhouse) and |
met a Chinese man there whose days have passed without event for a very long time.

After | read the story | called a friend at the Express who faxed me the original report.
The headline read, “38 years after war, two Chinese prisoners wait for freedom”. The article
was by one Manoj Prasad:

“Fifty-nine-year-old Jiang Chen sits in the portico of the library of Central Institute of
Psychiatry, Asia’s oldest mental asylum. Memories of a war and forty years of
silence are mirrored in his eyes. It has been a long wait, perhaps an endless one
for him, a Chinese Prisoner of War (POW) of 1962. Jiang is one of the two Chinese
prisoners of the 1962 war lodged in the mental asylum, considered hell even by
Bihar standards, ignored by Beijing and New Delhi. Aimost four decades and several
summits and discussions after the war, these two remain prisoners of solitude and
negligence.”

“Jiang Chen” had apparently recovered from a “mild attack of schizophrenia” in 1963.
The year | was born. “M. A. Siblong”, the other prisoner, was 62 years old. An unnamed
nurse was quoted, “Both of them behave gentlemanly and like rice, milk and biscuits...Since
they don’t understand Hindi or English, we converse with them with symbols and gestures”.
Siblong, the report added, “knows two Hindi words: chai and biskoot”. There was a
photograph of a smiling man in a torn kurta, captioned, “Jiang in the asylum”.

| telephoned Manoj Prasad in Ranchi and he gave me the story behind the story. He had
first heard of the Chinese POWs five or six years earlier in a local newspaper report. “It was
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somewhere on the third page”, he said. “l asked Dr. Raju, the director of the asylum, about
it. | said | had to meet them and take a photograph. He refused”.

Dr. Raju shot himself in 1997. Manoj waited. Nothing much was happening in Ranchi,
and his editors in Delhi were after him to come up with one of those seasonal human
interest/horror stories that flourish in Bihar. Then he remembered the Chinamen. “Saala! |
have a story, | have to follow it up”. Fortunately he now had a new police contact — an SSP
(Senior Superintendent of Police). He called him up: “Sir, | am a bona fide citizen of India,
and | am accredited by the Government of Bihar as a bona fide journalist. | want to see this
asylum where millions of rupees are being spent. Why can't | see it?” The SSP said, ‘Kaun
bolta, hujoor? Jaiye na! Hum aapko le jayenge (Who says you can't, sir? I'll take you)"”.

And so, one fine morning, Manoj entered the Kraepelin Ward, where he quickly found
the two videshi (foreign) gentlemen. But he was almost immediately set upon by a pair of
doctors: “Who are you? How did you get in? Massive hungama (anarchy)...l was basically
driven out!” Luckily, just before he reached the gate he spotted one of the Chinese men
standing by the driveway. He got one picture and made his escape.

“He’s with me”, said the madhouse clerk to the madhouse guard as the sheet-metal
gates whanged shut. Then he turned to me. “You'd better stick with me if you want to get
out!” He wasn't joking. If some doctor in the inner recesses of the asylum diagnosed me as
delusional...well, he wasn't joking.

The clerk was a friend of a friend of someone | had only spoken to on the phone. | had
told him that | was a cousin of that someone. My name was Rana Guha, and | had come to
see whether the Ranchi Mental Asylum — formerly the Central Institute of Psychiatry, and
even more formerly the European Mental Asylum — would be a suitable home for my uncle,
an elderly schizophrenic. | had lied. When the clerk said | should bring my uncle to
‘Outpatients’ for assessment, | made a scene. He quickly backed down and agreed to show
me around.

Journalism is most enjoyable under false pretences. One of my first assignments, many
years ago, was to find out whether kids were having sex in the juvenile ward of Delhi's Tihar
Jail. The Prison Superintendant, Kiran Bedi, was in the news again for refusing to allow the
prisoners access to condoms. | got in by feigning wide-eyed admiration for her vision of the
prison as an ‘ashram’ where the inmates’ favourite diversions were yoga and meditation.
Satisfied, she sent me in for the guided tour. Inside, in the courtyard of the Kambli Ward,
(next door to the Sachin Ward) the wardens swung their lathis and bashed the thronging
delinquents back into their cells until | was left alone with a fifteen-year-old “model prisoner”.
When | suggested to him that Madam should be handing out condoms, he was appalled.
“Yahaan koi bura kaam nahin karte hain (No one does bad things here)’. He was inside for
“Double Morder”, having stabbed his bhabhi (sister-inlaw) and strangled his girlfriend. But
he was not mad. He had killed those two women on a point of honour (bhabhi had insulted
his mother, the girlfriend was untrustworthy).

Ranchi was different. As | set out for the asylum, a local journalist had told me to ask
for ‘The Andamanese Prisoner’. “He killed 30 people!” Yet there was nothing threatening
about the madmen. There were mostly grown men here, but little machismo. The wards
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were named after dead psychiatrists rather than young cricketers. Ranchi was not as bleak
as Tihar, but the place was much gloomier. Luxuriant trees darkened the main plaza.
Beyond them | could just make out the veranda of the building | wanted to visit: the Kraepelin
Ward. Emil Kraepelin was a German psychiatrist, a contemporary of Freud who played a
major role in defining the categories of psychopathology. He had described the affliction
‘dementia praecox’ which was later refined and redesignated as schizophrenia. He had also
described paramnesia, a condition that | found strangely appealing: artificial memories.

Staring at the Kraepelin Ward through the shady trees reminded me of something | had
never seen. It had the menace of a plantation mansion in the American south. Or maybe it
was just boarding school. | had felt that familiar thickening of atmosphere the moment | was
inside the gates. Maybe that's the way it is with institutions of confinement. People here are
immersed in consequences. They live in Effect. But Cause is sometimes forgotten. Some
of them had been here so long that no one remembered why they were there anymore.

As the clerk led me through the grounds of the asylum, | realized that my cover was
becoming a liability. | could see the Kraepelin Ward ahead of us, but my guide insisted on
taking me to the Maudsley Ward instead. “They're all the same”, he said. We walked down
a corridor past a series of dormitories crammed with metal beds. Halfway down there was
a cell with metal bars. “Agar koi jyada shaitani karta hai (If someone is very difficult)...” On
our way out we passed through a cluster of inmates who seemed oblivious of my tour. My
guide cheerfully pointed out the local characters. “This old man - he used to be the
accountant for the institute. He worked here for 30 years and now he’s an inmate!” No sign
of the Andamanese serial killer, though.

| finally succeeded in steering our course towards the front of the Kraepelin Ward, and
was almost immediately rewarded by the sight of the man | recognized from photographs
as Jiang Chen. The patient looked to be in his sixties, and he was shuffling slowly along the
veranda with a pronounced limp. He looked sad, which seemed sane enough, in the
circumstances. Just as | was about to approach him, a doctor rushed over and the
introductions began again. | trotted out the whole sad story of my debilitated uncle while
the doctor shook his head. He suggested a private clinic outside Delhi. “Don’t bring him
here”, he said, suddenly conspiratorial. “This place is...well, after all, it's just a government
hospital”.

By the time | stopped emoting about my imaginary uncle, my Chinaman had
disappeared and my clerk was anxious to get me out again. As we strolled back to the gate,
a madman overtook us, circled us twice in a tight orbit, and then spun off on his own
trajectory. Somewhere past the gates, | came back to earth with the realisation that | hadn't
accomplished a damn thing.

But | wasn't ready to admit it just yet. After all, | had travelled hundreds of miles to go
sightseeing at an asylum, and | was feeling a bit defensive. When | got back to town | called
my wife and related the day’s events. “l saw him!" | concluded triumphantly. “You mean your
trip is a disaster”, she replied. After some sharp words, | hung up and decided it was time
for more fibbing. | had a number for Dr. S. Hag Nizami, the director of the asylum, but all
the local correspondents had told me | wouldn't get anything out of him. | called him up and
said | was a journalist from Delhi working on an in-depth feature on the state of mental health
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care. | had been to Agra, | had been to Shahadra, | would be going to Vellore — but Ranchi
was, of course, the country’s premier psychiatric institution. Could | have a look around? “I
don't know”, he replied. “We have had some bad experiences with the press recently”.

“You mean that silly story about the Chinese!” | laughed. “I'm really not interested in
that!”

He asked me to come see him the next morning.

So | did. We spent an hour chatting, and | played my part well. So did he. He seemed
like a nice man who cared about his work. | listened with interest as he plied me with
statistics. “In this country of a billion, in any given week, 10% of the population has
depression. Syndromable, diagnosable, clinical depression. The lifetime incidence of
depression is 55%”".

| reminisced about my days as a health reporter. For good measure, | confided that |
had a personal angle: You see, my uncle is a schizophrenic...

| waited for him to bring up the Chinese prisoners and feigned scepticism about the wild
reports. He smiled.

“They are Chinese”.

“Do they talk to anyone?” | asked. “Do they have friends?”

“They are burnt-out cases. Chronic schizophrenics. Friendship has no meaning for
them. The only people who visit them are interpreters from the Intelligence Bureau”.

“I'm surprised. I've heard so many crazy stories about this place that | don't believe any
of them”.

“What have you heard?”

| told him about ‘The Andamanese Prisoner’. Dr. Hag was shocked. “There’s no one like
that here”, he said.

“And then | heard that your predecessor shot himself”.

“Oh, that's true”, he said, mildly.

“Why?"

“Depression”.

Dr. Nizami asked Dr. Akhtar, one of his colleagues, to show me around. This time |
demanded the full tour. | saw the ECG labs, the lecture halls, corridors stacked with
pathologists’ specimens. Pale brains lurking in formalin. | asked to see the library where I'd
heard the second Chinese prisoner (variously known as “Sam Long”, “M. A. Siblong”, and
“Shih Lian") liked to spend the day. As we walked, a patient ran up to the doctor and started
discussing his treatment. We were introduced. “He is a college lecturer in Calcutta”, said
Dr. Akhtar. “He is schizophrenic. He comes here whenever he has a relapse”. The patient
smiled and nodded vigorously.

“He has published a book in English — kya naam hai? (what's it titled)?”

“Ché: Toward the Fount of Humanism”, said the patient. “Do aur bhi hain (There are two
more)..."” He smacked his forehead a few times. “Aaah! My symptom, my symptom...kya
bolte hain, Doctor sahib? What's it called?”

“Amnesia”, said Dr. Akhtar.

“Haan (Yes)! Amnesia!” Smack. “You are my friend, philosopher, and guide”.
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We went to the canteen in the overgrown plaza and | was introduced to an old Anglo-
Indian woman. Her name was Maggie, and she had come here in 1946 when it was still the
European Mental Asylum. She saw me taking notes and told me that her real name was
Phyllis Teresa McNair. She spelled it out laboriously.

We went to the women’s wards, but it was lunchtime and they were deserted. | saw a
sign painted in English and it made me wince. “A Patient Who Works Recovers Fast”. The
old Dachau slogan: Arbeit Macht Frei. Ranchi was no concentration camp, but the madness
of institutions is universal. And so is the fragility of their victims.

We finally reached the Kraepelin Ward, and | was delighted to see Jiang Chen again at
exactly the same spot. “This must be one of those Chinese prisoners”, | said. “Yes, he is”,
said the doctor nervously. | asked if | could just say hello, and marched over. He was looking
as melancholy as the day before, and | noticed that he had a bad rash over his face
(seborrhoeic dermatitis, a doctor told me later).

| reached into my shirt pocket and pulled out a piece of paper. | was going to reveal my
hand. “What's that?” asked Dr. Akhtar. It was a printout from a Chinese phrasebook website.

“Ni Hao!" | said shaking hands with the prisoner. He looked at me and nodded.

“I| see you have come well prepared”, said the doctor.

“Ni Gui Xing?" | continued.

“Jiang Chen”, said Jiang Chen.

“Ni Sh Na Li Ren?" | asked. That one had taken a lot of practice.

“Chungking”, he said.

“Chungking?”

“Chungking”. He nodded.

And that was it. The doctor took my arm. “I think you should go”, he said, as he led me
away.

“It's very sad”, said Mr. Lu Bing, the press officer at the Chinese embassy back in Delhi.
“Very sad. After all, they are human beings. But we have no information. We have not been
given access”. He said he could only deal with the ministry of external affairs, but the matter
was in the hands of the home ministry. So | said | would speak to the relevant joint secretary
and get back to him. But Mr. Bing was feeling emotional. Before | could hang up, he made
his entreaty: “You should write!”

“I will" 1 promised.

“You should write: Indian restriction on Chinese goods is unfair! Is very wrong!”

| called the joint secretary at the home ministry many times, and one day, miraculously,
| got through. “We are keen to resolve the matter”, he told me. “If they are Chinese citizens,
we will send them back. We have given every access”.

“I've just spoken to the Chinese Embassy, and they say they have not yet had access.
It's four months since the story broke”.

“Yes, there have been procedural delays. As soon as we have information we will let
you know”.

“They've been in government institutions for nearly 40 years, so you must have
information. I've just been there once and | know that one of them is from Chungking”.
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“Yes, well, according to our information they came to this country of their own free will”.
“Free will".
| guess he meant they were seeking asylum.

On 23 April 1945, when the Russians were already within the perimeter of Berlin,
Albrecht Haushofer was released by the prison authorities. He made it as far as the gates,
where a band of Gestapo men seized him, marched him to an empty lot, and shot him
through the nape of the neck. Three weeks later his body was found by his younger brother,
his hand clutching the breast pocket which contained five sheets of paper inscribed with the
82 poems for which he is best remembered. Karl Haushofer survived Dachau and then took
a walk in the woods and killed himself. Borders do strange things to bodies.

Sitting by my window in Delhi, | do what we all do. | watch my neighbours. The madman
who rotates slowly on his spot by the roundabout. The arthritic Punjabi ladies doing their
lurch. A parrot follows its path across the sky, trailing a cotton candy man on a cycle. The
bird’s cries and the candy man’s bell syncopate as they vanish. The telephone rings. It's a
friend from Calcutta who went to Yumthang for the weekend recently. He tells me there are
some nice hotels there. You can even find flush toilets in Chungthang. And my friend, the
pig, has presumably been consumed by some other traveller's phenomenological body.

| took a look at the current edition of the Britannica. It doesn’t have an atlas anymore,
but the entry on India opens with a large map. And the censor got to it first. It's black. A
huge square of delicately textured brushstrokes. Strangely beautiful, entirely opaque.
Borderline psychotic.

Postscript
In 2002 | learned from the Chinese embassy's Press department that Jiang Chen and Shih
Lian had been repatriated. Jiang Chen, | was told, was with relatives in Chongquing
(Chungking).

A version of this essay was published in Transition 90, Duke University Press.

NOTES

1. Anthony Storr. The Integrity of the Personality (Pelican, 1960).

2. Victor Segalen. “A Poetics of Displacement”. In The Predicament of Culture: Twentieth-Century
Ethnography, Literature and Art (Harvard University Press, 1988, Cambridge).
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On Smugglers, Pirates and Aroma Makers

URSULA BIEMANN

the dramatic images by which the European Southern border gets into the news

again and again. The media seems to say that these images communicate the
essence of the border in its most compressed and climactic form. But there is no defining
image of drama that can narrate the endless story of inclusion and exclusion. There can be
no violent icon to which the event of crossing can be reduced: there is only the plurality of
passages, their diverse embodiments, their motivations and articulations. Turning the focus
away from the simple trespassing of a line, and redirecting it towards exposing the
transnational, diffuse and semilegal economic transactions behind the multiple movements
at the borderlands, might bring us closer to understanding the nature of the border as a
site, and how perfectly the clandestine boat passages fit into the whole picture.

This text relates to the video Europlex (made in collaboration with visual anthropologist
Angela Sanders) that looks at the Spanish Moroccan borderland on both sides of the Strait
of Gibraltar. This area is given its cultural meaning only by being crossed: by the routes of
container ships from West Africa on their way to the Mediterranean; the perilous nocturnal
boat voyages undertaken by clandestine migrants; the helicopter patrols keeping watch;
the frames of the radar pictures; the itinerant plantation workers who pick vegetables for
the EU market; the commuting housemaids, the domesticas, who go to work for the

C apsized boats and clandestine immigrants washing up on European shores: these are
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sefioras in Andalusia; the seasonal movement of the Spanish teachers in the enclaves; the
patrols of the border guards along the mountain paths; the bus trips of the Moroccan
women who peel imported shrimps for Dutch companies in Tangier; the pirates who buy
articles imported from China in Spain, and the women smugglers who tie them up under
their skirts and carry them into the medina. This is the movement that we are concerned
with, the everyday mobility lived out on a local level. It produces micro-geographies that are
deeply intermeshed with one another and at the same time reflect global dimensions.

In a series of border recordings, Europlex examines the circular movement of people
around the checkpoint between the Spanish enclave of Ceuta and the surrounding
Moroccan territory. This checkpoint controls the coastal road that ends at the most
northern point in Ceuta. Directly across the Strait is Gibraltar and the Spanish mainland. At
this extreme geographic location the flourishing city of Ceuta has always been assigned the
role of a well-guarded bridgehead. The Moroccan port of Tangier, located on the Atlantic
side of the Strait, has a history marked by various European manoeuvres and is thus
considered a more cosmopolitan city with great potential to become a crucial zone of
transnational trade.

Logging the Border

The videographic recordings, which we call
‘border logs’, relate to the two distinct sites of
Ceuta (Border log | + Il) and Tangier (Border log
ll. We use the term ‘log’ to link the travel logs and
the ethnographic recordings with the practice of s
video editing, whereby the log, i.e., the ¥i&
chronological list of the filmed material, is [‘
considered an indispensable preparation for the
montage. Europlex, particularly in the first border #
journal, visualises the observation process by §
describing just what it does, namely, an accurate §
registration of the spatialtemporal process. It
introduces a time, which allows an unhurried =
interpretation of the event, a temporal mode beyond the spectacular. Video becomes a
cognitive tool. While this pragmatic procedure could be experienced elsewhere as utterly
boring, it is almost a prerequisite for grasping the diffuse bustle in this location. At first sight
it is rather difficult to make sense of the exhilarating, confusing course of affairs occurring
here, and it requires more than one visit to the border to understand the logic of the busy
multidirectional stream of people carrying a multitude of plastic bags and parcels.

Border log s first of all a meticulous observation of the extensive smuggling activities
that circumscribe the frontera de tarajal, the border to Ceuta. Filming is strictly prohibited,
so images can be made only under constant interruptions, with a hidden camera or from a
distance. The activity, which continues through the day, begins at 6 am when the gates
open to the crowd of impatiently waiting Moroccans. Smuggling takes place in broad
daylight in front of the eyes of the officials, and is part of the everyday culture. Many of the
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smugglers come from the town of Tétuan nearby, others from villages of the Rif Mountains
further away. The aim of those who cross the border is not to get into the city of Ceuta but
to pursue their semilegal businesses in the expanded border complex. Wholesale
warehouses and street markets are just around the corner from the checkpoint. Here,
smugglers rummage around for good deals and buy as much as they can carry. Some
articles, such as woollen blankets, are of better quality and still cheaper than in Morocco,
even though they are not necessarily made in Spain but imported from China or procured
from pirates and other questionable sources. Still, these goods will be marketable in
Tétuan. On their way back, the heavily loaded smugglers pass the same officials who get
compensated for their forbearance. Circumscribing the architecture of the authorities up to
11 times a day, smugglers inhabit the border in a circular way, carving out an existence for
themselves. Working out an ingenious mode, female smugglers strap shirts and cloths onto
themselves, layer by layer, until they have doubled their body volume. This seems to be a
technique only women use. Each piece will increase the profit margin of the passage. The
economic logic inscribes itself onto every layer of the transformed, mobile female body.

Border Log Il follows the daily journey of the Moroccan maids who live in the
Moroccan town of Tétuan and work in the enclave. Since Spanish women increasingly
seek paid work outside their homes, the need for
cheap domestic personnel in the enclave city has
grown. Most of the service personnel are
recruited from the neighbouring Moroccan region;
B only very few will be given a work contract that
&y would guarantee a minimum wage and facilitate
easier entrance into the enclave. So, for many the
day begins by being shoved through the crowded
gated passage on the border, hoping to be let in.
The state officials use every pretext to slow down
or choke the flow completely. Yet Europlex doesn’t
focus on the difficult conditions young Moroccan
= women are facing when they enter the European
labour market. Rather, it takes a detailed look at
the casual but unusual fact that the workers’ daily commute is actually a journey between
the Moroccan and the European time zones. Due to the fact that the two adjacent
territories are located in distinct time zones with a two-hour time lapse, the domestic
worker turns into a permanent time-traveller within the border economy. The rhythm of
her life is thus performed through an alternating delay and acceleration with respect to
her social context. Deferred time becomes the signifier of a cultural position. In the
video, the time-travelling maid is represented in front of an electronically generated,
organically moving pop striped background, her gesture and her smile appear unnaturally
repetitive, they are interrupted by drop-outs, i.e., missing images which stop and restart
in a choppy fashion. The animated portrait of the Muslim woman takes on likeable robotic
features, asserting that she is to be calibrated according to different chronological
parameters.
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Border log Il enters the transnational zone near
Tangier where Moroccan women manufacture biological
and technological products for European subcontractors:
shrimp peelers, aroma makers, toy moulders. As in so
many other sites on the edge of developed nations, we
recognize here the typical mechanism of globalisation,
i.e., the outsourcing of labour-intensive processes under
more advantageous conditions regarding wage, labour
rights and taxes. Tangier wants to position itself as the 00941 -7059326172_00932-521
most important transnational trade centre in the Southern '
Mediterranean basin at the beginning of the 215t century.
As | have argued elsewhere with regards to the US-
Mexican border, transnational zones are comparable to
heterotopian places, which distinguish themselves by not
being embedded in the cultural context but operating
according to another, remote-controlled set of rules and
rationales.! As in the case of Mexico, in Tangier too there i
is a mainly female work force being taken into mm’ %
consideration for jobs in the disenfranchised zone. The It
border crossed by these women on a daily basis is a lot
less visible than the fortified one around Ceuta that is
negotiated by smugglers and domestic workers. Still,
upon entering the transnational zone the worker experiences a distinctive split from her
cultural environment. In Europlex, this is imaged through a series of portraits of female
workers captured at a factory exit in Tangier harbour. Technically, the split is performed by
means of a brusque freeze of the worker; her face and her gaze remain in sharp focus while
the background dissolves slowly into a granular field beyond recognition. Accompanied by
electronic rhythms, the sequence is overlaid by fast-accumulating figures suggesting labour
hours and performance statistics. The woman’s presence is decontextualised, her body
entirely technologised, in this fragmented composition.

These log journals describe three diverse practices which transform the border space
into a translocal reality. What the border recordings aim at, and attempt to influence, is not
the consolidation of national unity, but on the contrary, the permeability and constant
subversion of it. Television reports on clandestine boat passengers achieve this to some
extent, but it also seems crucial to acknowledge that the shadowy and partially
transgressive circumstances of these land border passages are not assimilated all too
quickly into a disciplined national order, where intervening state officials play the leading
part. Instead, they are allowed to cultivate an alternative imaginary based on translocal
existences and transformative cultural practices.

The control tower of Algeciras, the second largest container harbour in the
Mediterranean, oversees all navigation activities across the Strait. Visual contact with the
vessels is provided by surveillance cameras located in the harbour areas and through radar
signals rendered on monitors, whereas vocal contact is established via radio with ship
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captains. Europlex coalesces these two separate modes of
communication. The clean technological representation of
radar lines, which trace the projected path of each ship
through the waters of Gibraltar, is juxtaposed with the
crackling radio announcements of heavily accented captains
from all over the world, occasionally interrupted by snatches
of Moroccan music blasting from one of the ship cabins.
These rough, live sounds introduce a different register of
cultural meanings, and disrupt the mechanical organisation of
the disembodied electronic maps.

Southern Spain and Northern Morocco form a space that
may be driven and ruled by the European economy, but which
is ultimately produced and energised by the people who are
moving across and between the territorial imperatives of
national borders. The focus is not on the global players, nor
on the apparatus of state power, but on the accurate
observation of counter-geographies and dissident practices,
mostly semi-legal, often invisible. It is necessary to visually
track the course and meaning of these border circuits, how
they inscribe themselves discursively and semiotically, and
how the travellers documented in the border logs perform
their crossings and leave a daily imprint on claimed terrain.
We are not speaking about traditional, well-discerned urban formations but about new
constructs, enclaves and informal free trade areas, sites which are not embedded in the
surrounding context but are in fact artificially created zones of alienation that operate
according to the unruly logic of the translocal.

The translocal zone is dramatically marked in terms of the contrasting economies it
accommodates. Its hub consists of massive, highly mechanised Western-style production
units, plants and assembly lines, while at the periphery and beyond stretch belts of
sustained rural poverty and unemployment. This difference is strategically created and
reinforced by state policy, enabling companies and investors to profit from the large pool
of cheap local labour always accessible, always available and always in need. While there
are obvious postcolonial and transnational motivations behind these emplacements, local
inhabitants usually don't take long to recognise the possibilities of setting up alternative
economic circuits that will benefit the whole region. The problem arises from the fact that
these improvised translocal activities are excluded from legal regulations, which are
designed to primarily address the needs of corporate trade. Thus, micro-economies drift
too easily into semilegal fields of action where the goodwill of officials, feudal work
conditions and piracy make the rules.

NOTES
1. Biemann, Ursula (ed.). “The Transnational Video”. In Stuff It: The Video Essay in the Digital Age
(Voldemeer/Springer, 2003, Wien/New York).
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Sponge Borders

GUIDO CIMADOMO + PILAR MARTINEZ PONCE

Preface
The latest expansion of the European Union (EU) towards the East has once more modified
its borders, demonstrating yet again the intangibility and flexibility of the latter.

The very definition of ‘border’ acquires different meanings depending on which theme
is being discussed: an impenetrable barrier — once against migratory flows and the
introduction of goods - transforming itself into a strainer for the exporting of national
products. The new proposed Internal Affairs Commissioner for the EU, Rocco Buttiglione
(destituted before his official nomination), affirms on the one hand that migratory flows
cannot be blocked manu militari, although he also paradoxically believes that Europe
decides who can enter and who cannot.

Even within Europe, and despite the Schengen Agreements, borders are taking shape
in concrete situations, reminding us that their disappearance is not definitive. The
militarisation of borders is becoming stronger, making it increasingly difficult to defend
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people sans papiers in conditions of legality. Examples that come to mind include the strong
development of the Integrated Vigilance System (SIVE)! in Spain, the conversations between
Italy and Libya on establishing a system of integrated vigilance of Libyan territory, and the
even stronger militarisation of US borders. These remind us that that if in the future we
forget about of internal borders, exterior ones will acquire more importance; these
mechanisms of discrimination can only end in violence.?

A Short Reflection on Borders

We should differentiate between natural borders and those erected by man. In the context
of the latter we will focus on walls, such as the one no longer standing in Berlin or the
boundary illegally erected by Israel in the Occupied Territories, scoffing at the international
bodies dedicated to the defence of human rights and freedoms. Referring to natural
borders, in direct contrast to those made by man, and due to the dramatic events that are
taking place, we should not forget the oceans, true black holes in which the dreams of
immigrants come to a tragic end. The absence of man-made elements can be more
powerful than the presence of constructed barriers.

The interesting thing about the Berlin Wall is its slow but deliberate transformation from
Cold War symbol to souvenir, and finally its disappearance altogether in favour of urban
exploitation. The best analysis of this changeable condition resides in its situational
consideration as a permanent evolution in space and time, rather than considering it as an
element (architectural, symbolic, etc.). As R. Koolhaas? stated, it is paradoxically the free
West sector that is encircled (by the wall) to be liberated, leaving the enclosed city (the east
side) outside; the importance of the wall as an object is marginal, and its dematerialisation
is not affected by its power.

SAHARA Tamarraset
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/Dc
Nundibd
MAURMAniA  MAL

10 millions people live in the border region Expulsed from Spain: 1 each 5'

vall on 10 july 2004 2.000 miles 1 2003: 160 Tt 2272 SPONGE BORDER



152 / Sarai Reader 2005: Bare Acts

[t seems unfathomable that after the disappearance of one wall someone could
construct another, especially under considerations as oppressive as those carved out by
Israel.

Epilogue, or a Proposition for Borders of the Future

In agreement with J. Derrida®, although arbitrarily applying his thinking to our reflections,
we propose that there is constant questioning of the relevance of the limit/boundary,
rendering equal the pressure between interior and exterior, as if the border were a
permeable membrane. That way we recognise that marginality and discrimination is not on
one side, but rather on both, inside and out. The objective is to expand boundaries from
mere vertical objects into permeable strips that would be enriched by their own state of
attractors of multicultural flows: no longer a militarised soil of anyone, but rather a place in
constant state of redefinition, in agreement with existing pressures. In essence, a sponge
that absorbs and repels human demands depending on its capacity (unlimited), and
becoming a meeting place instead of a limit to be crossed.

NOTES

1. Tomés Bérbulo. “Interior Invertird 130 Millones en Cuatro Afos para ‘Blindar’ las Costas de Andalucia y
Canarias”. In El Pais, 11 Octuber 2004, sec. Espana, p. 30.

2. José Vidal-Beneyto. “Un Mundo con-sin Fronteras”. In El Pais, 24 July 2004, sec. International, p. 8.

3. Rem L. Koolhaas. “Field Trip”. In S,M,L,XL (Monacelli Press) pp. 215-231.

4. PLO Negotiations Affairs Department. “Frequently Asked Questions: Israel's ‘Security’ Wall: Bad Fences
Make Bad Neighbours”, 12 September 2004 (accessed 9 December 2004). See
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Notes on the Disappeared

Towards a Visual Language of Resistance

CHITRA GANESH + MARIAM GHANI
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collaborative visual project — drawing from an ongoing collaborative inquiry into the human

cost of US immigration policy — aims to make critical interventions in how narratives of
disappearance are produced on all sides of the US immigration debate. We explore two key
features of disappearance: the mass immigrant detentions and deportations sweeping the US
since 9/11/01, and the radical limitation of representation, by both law and mass media, of the
immigrants who are caught in the system.

Over the past few years, immigrants and their advocates have come to understand how gag
orders, media stereotypes and convenient abstractions hang like a veil between people directly
impacted by detention and deportation, and the majority whose silence consents to the
disappearances. The struggle to generate a collective history of individual disappearances has
therefore been at the core of activist initiatives addressing this crisis.

However, much of the advocacy work around detention and deportation is mobilised through
the law or mass media itself. Thus, narratives of resistance assembled by that advocacy risk being
subjected to the very codes and language they seek to contest. For example, the recurring use
of directed testimony, statistics and expert witnesses in activist documentaries about detention
and deportation both recall courtroom dynamics, and reiterate the pundit-driven rhythms of
network news. Our work departs from this understanding of the situation of post-9/11
disappearance, where individuals are ‘disappeared’ for a second time in the scarce and troubling
visual representation offered as their history in mass-mediated and legal domains. Our artistic
inquiry thus exists in continual tension between collaboration with the activist movement towards
a collective history, and an effort to reconceptualise the terms through which that history is now
addressed.

We seek to mine the rich possibilities of the visual as a site where audiences come face to
face with the specific details of lives that are impacted by post-9/11 disappearance, but must also
engage with the core cultural and systemic breakdowns that lie beneath current events. Our
common belief is that this deeper awareness can be activated by a commitment to form as
content, and a profound engagement with the medium and materials through which the ideas of
political art are communicated. Through transmutations and deconstructions that re-orient
viewers' perspectives, we hope to produce unexpected visual experiences that trigger a
reconsideration of social codes and histories.

In this project, we collect from the everyday past lives of the disappeared the unquantifiable
data which otherwise goes unnoticed. We create a space for this information to be read and
considered without being reduced; we do so by framing it within intersecting nonlinear narratives
where meaning is produced in both the convergence and disjuncture between text and image. This
project shares concerns that are at the heart of our practices: an interest in exploring how
memories and their repression shape moments of personal and social crisis, and the mapping of
contrapuntal narratives that emerge in the border zones between cultures in conflict.

Through this active translation of ‘raw data’ and formal choices that disrupt conventional
modes of seeing, the Disappeared project aims to elaborate a visual language that truly resists
the descriptive and narrative conventions and one-to-one relationships accumulated in the legal
and media treatment of detention and deportation cases. Our belief is that only through a visual
language of resistance can a more nuanced representation and sharper analysis be articulated.

By proposing new terms through which stories can be told and issues framed, our
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Dreams and Disguises, As Usual

RAQS MEDIA COLLECTIVE

“Fantémas”.

“What did you say?”

“l said: Fantébmas”.

“And what does that mean?”
“Nothing...Everything.”

“But what is it?”

“No one...And yet, yes, it is someone!”
“And what does this someone do?”
“Spread terror!”

(Opening lines of Fantémas, the first novel in the Fantémas series by Pierre Souvestre and
Marcel Allain, popular in early 20%-century Paris)

n a painting titled Le Barbare (The Barbarian) (1928), René Magritte showed what seemed

to be the shadow of a masked man in a hat. The shadow is seen against a brick wall, and

it is unclear whether it is appearing or fading away. Magritte, always particular about the
eccentric rhetoric of his practice of representation, was careful enough to have a
photograph of himself (in a hat) taken next to this image. His face, quizzical, makes us
wonder if he is keeping secrets from us.

There are two particularly interesting things about this image: first, that it should be
called Le Barbare, and second, that it is not in fact the first or even the last appearance of
a hat, or a man in a hat, in the work of Magritte. Men in hats, and hats, crowd the images
made by Magritte. They refuse to go away.!

Perhaps one of the secrets that Magritte keeps in this image — paraphrasing the title of
another of his paintings — could be that just as the image of a pipe is not a pipe, so too,
the image that suggests a suave, urbane man in a hat is actually of someone else.

The shadowy visage in a hat in Le Barbare belongs to the figure of Fantémas,? the
archetypal and perhaps primal urban delinquent, the ‘lord of terror’, the master of disguises
who appears and disappears, takes on many personae, and refuses ever to be identified.
In this text we seek to continue the dialogue that Magritte began with the shadow of
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Fantémas, and to investigate what it means to conduct a dalliance with the imperative of
identification.

The imperative of identification, and its counterpoint, the dream of disguise, are
impulses we find as central to the story of our times as a threatened assassin, or a
murderous corpse, or a missing person who leaves no trace, are to an obstinately
intractable pulp fiction potboiler.

In L’Assassin Menacé (The Threatened Assassin), another of his paintings from the
same period, Magritte shows Fantdmas attentively listening to a gramophone beside the
corpse of his female victim, unaware that two detectives in bowler hats are hovering
outside the door with a net and cudgel, even as similarly attired voyeurs peer through the
window. It takes a while to figure out that that all of them, murderer, corpse, police and
spectators, are the same person. The question as to which one is the ‘real’ Fantdmas
refuses, like a recalcitrant cadaver, to lie low. Magritte’s fascination with a tableau in Louis
Feuillade’s third Fantémas film Le Mort qui Tue (The Murderous Corpse) is evident in the
composition of this picture.

This dialogue with the figure of Fantdbmas that Magritte initiated was a thread that ran
through much of his work. In one of his occasional fragments of writing, titled A Theatrical
Event, Magritte outlines the following arresting scenario: Fantdémas the quarry, and Juve,
the detective in pursuit, mesh into each other as disguises, reveries, pursuit, the loss of
identity, and the impossibility of capture (except through self-disclosure) are woven
together.

“...Juve has been on the trail of Fantémas for quite some time. He crawls along the
broken cobblestones of a mysterious passage. To guide himself he gropes along
the walls with his fingers. Suddenly, a whiff of hot air hits him in the face. He comes
nearer...His eyes adjust to the darkness. Juve distinguishes a door with loose
boards a few feet in front of him. He undoes his overcoat in order to wrap it around
his left arm, and gets his revolver ready. As soon as he has cleared the door, Juve
realizes that his precautions were unnecessary: Fantdbmas is close by, sleeping
deeply. In a matter of seconds Juve has tied up the sleeper. Fantémas continues to
dream - of his disguises, perhaps, as usual. Juve, in the highest of spirits,
pronounces some regrettable words. They cause the prisoner to start. He wakes
up, and once awake, Fantdmas is no longer Juve’s captive. Juve has failed again
this time. One means remains for him to achieve his end: Juve will have to get into
one of Fantdmas's dreams — he will try to take part as one of its characters”.3

Fantémas continues to dream of his disguises, perhaps as usual, and the pursuer will
have to get into the dreams of the pursued, he will have to participate as one of its
characters...the disguise may blur the line between Fantdmas and Juve.

In the original Fantdmas novels, Fantdbmas was at the very centre of a gang of
‘barbarians’ who lurked in Paris, called The Apaches’. It is as if his wearing the
accoutrements of bourgeois civility, the hat, the coat, the occasional umbrella or walking
stick, was a careful disguise, a combat camouflage cloaking a raging, rampant otherness.
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While it throbbed closer than the jugular vein of the modern metropolis of advanced
capitalism, it was at the same time at its farthest remove. Fantémas is a barbarian in a hat,
or an impostor waiting to be recognised.

Looked at in another way, the disguise of the man in the hat and the overcoat is the
only effective passport that the ‘barbarian’ can have into the world enclosed by the modern
citadel. The disguise is a means to travel from a world apparently in shadow, to a world
where the sharp glare that brings visibility in its iridescent wake is not without the threat of
capture and confinement.

The liminal zone where roles can be rehearsed, different patois perfected, the various
grades of personhood that lead up to the man in the hat and the coat tried on for size, the
turban or the loincloth discarded, is a waiting room. One awaits one’s turn to go into the
arc lights.

The figure of a person biding time in a waiting room helps us to imagine the
predicament of people living in societies often considered to be inhabiting an antechamber
to modernity. In such spaces, one waits to be called upon to step onto the stage of history.
Most of the world lives in spaces that could be designated as ‘waiting rooms’, biding its
time. These ‘waiting rooms’ exist in transmetropolitan cities, and in the small enclaves that
subsist in the shadow of the edifices of legality. There are waiting rooms in New York just
are there are waiting rooms in New Delhi, and there are trapdoors and hidden passages
connecting a waiting room in one space with a waiting room in another.

Fantémas is a denizen of these spaces. Which is why he appears in Mexico City, in
Calcutta, in Caracas, and why he, before Superman or Batman, found his way into short
stories, comics, novellas and films in languages spoken in places as far away from Paris
as possible. If the ‘Apaches’ brought Fantémas with them to Paris from some forsaken
wilderness, then Fantdmas travelled right back to the places where he came from to the
urban nether lands of places that had not yet made it in the map of arc-lights.

The passage from ‘waiting rooms’ to the ‘stage’ often requires a person to go through
intense scrutiny. This happens at airports and borders. It also happens in streets, homes
and workplaces. The art of the impostor becomes a guide to survival for people negotiating
this rough passage. Waiting Rooms everywhere are full of Impostors waiting to be
auditioned, waiting to be verified, waiting to know and to see whether or not their ‘act’
passes muster.

The Impostor is an exemplar for a kind of performative agency that renders a person
capable of expressing more than one kind of truth of the self to the scrutiny of power. The
figure of the impostor offers a method of survival that meets the growing intensification of
scrutiny with a strategy based on the multiplication of guises and the amplification of guile.
At the same time, the term Impostor is also an accusation. One that power can fling at
anyone it chooses to place under scrutiny. It is this double edged-ness, of being a way out
as well as a trap, that lends it the capacity it has to be a heuristic device uniquely suited
for a nuanced understanding of a time in which criteria such as authenticity, veracity and
appropriateness take on intense, almost paranoiac dimensions in the conduct and
governance of life's most basic functions. As a concept, the ‘impostor’, like the ‘waiting
room’, can signify both thresholds meant for quick, sportive and easy crossing, portals into
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unpredictable futures, that come laden with the thrill that only unintended consequences can
bring, and, for some, a bleak and eternal purgatory tinged with its own peculiar anxiety,
distrust and fear.

The Impostor figure also comes to us by way of another lineage, one closer to home
than the bleak sky of Magritte’s Brussels and its drizzle of bowler-hatted men. We speak
here of the tradition in northern and eastern India known as ‘bahurupiya’. A ‘bahurupi is a
person of many forms and guises, a polymorph, a shape-shifter, a fantastic masquerader
and pantomime, a primal ‘Fantdémas’. The ‘bahurupi’ make their living by masquerade, by
the performance of different roles by itinerant practitioners, for the entertainment,
edification and occasionally, defrauding of the general public. They might dress up one day
as a god, another day in drag; one day as a holy mendicant, another day as a monkey, and
a third day as a somewhat comical police constable — and expect to earn money by merely
turning up at doorsteps, or hanging around in public spaces, and being offered money or
food or shelter in exchange for nothing more than a glance, or a brief stare. Here, disguise,
and a degree of necessary ambiguity about the self is a way of life, a calling, a means of
subsistence and ordering in a world otherwise deeply invested in certitude.

—~

What lies at the origin of the distinction between the ‘citizen’ (and here we mean also the
‘world citizen” who feels at ease and has a sense of entitlement everywhere) and the person
who neither belongs nor feels entitled to belong to a city, or state, or the world at large, a
person who is in the wrong place at the wrong time for the wrong reasons, everywhere?
When does a class of people begin to think about the distinction between themselves and
others in terms that require barriers to the circulation of presences? What makes them
arrogate to themselves the status of being the exclusive subjects of history?

What is it about the spaces of vanguard capitalism that produces the peculiar anxiety
of the contamination of its sanity, or its sanitariness, by the uncomfortable proximity of that
which lies outside it or perforates it with an insisting presence? Why is that which itself is
so invasive so afraid of contagion?

Or, as Magritte might have it: Why is Juve so afraid, and of what? Of Fantémas - his
quarry - or of his own reflection or shadow?

This inchoate fear is underpinned by a furiously-held telos of manifest historical
development, which both demands, and provides the wherewithal for, the construction and
enforcement of hierarchical taxonomies of people, space and ways of living and being — of
those who have ‘arrived’ onto a notional centre stage of human achievement, and others
that have been made to leave the stage, or are yet to make an appearance.

Those who have left the stage, or who are yet to make an appearance, are consigned
to the waiting room of history, a notional antechamber in relation to the notional centre
stage. And as the figure of the ‘citizen’ tests his paces, he also becomes confident that he
cannot be upstaged so long as the motley restless crew in the waiting room is deemed
‘alien’. As long as the denizens of the waiting room are seen as unconvincing in their claim
to a place in the arc lights, the figure of the citizen can stay on stage.*

But citizenship too is a template and a score, much more than it is an actual human
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condition. And an exacting template at that; the successful performance of which is always
a matter of an ongoing test. One achieves citizenship, one loses it, one’s performance is
either applauded or it fails to live up to the demands, requirements and standards that
accrue to it. To live with these conditions is to be always on trial, to know that in the eyes
of the examining authority one is always, and necessarily, an impostor, unless proved
otherwise. It is to know that one has to carry one’s credentials at all times and that identities
must be produced when they are asked for.

The bargain that is struck at the very heart of our times is the understanding that for
the citizen, for the legal, for the authorised version and the eloquent oxymoron of the ‘true
copy’ to be understood as such, the apparatus of authentication requires the lengthening
shadow of the implied ‘offstage’ presence, or menace, of the ‘alien’ being, the unlawful act,
the fake item, the impostor, as someone or something that anyone or anything can be
shown up to be. This is why the chase never comes to an end. The eye of the state always
stays open lest the impostor slip by and disappear into the night and fog of the city and its
shadows.®

Juve must enter the dream of Fantémas to learn to distinguish himself and the part that
he has to play.

—~

A girl and her brother enter a deserted military airstrip — an overgrown concrete and
tarmac ruin of a recent but already forgotten war, where rusting fighter planes lie scattered
and waiting as if for the return of their dead pilots. The girl traces a path that the cracks in
the tarmac make with her steps, into the wind that suddenly blows in a terrifying vision of
Kali, the goddess of destruction, who towers over the small child on the desolate airstrip.
The girl stands frozen, struck dumb with fear. Her brother rushes in, discovers that the
goddess is only a bahurupi, a thin itinerant impostor with a scowl, a set of wooden goddess
arms, tinsel weapons and a garland of papier maché skulls. He asks the impostor angrily
who he is and why he must scare children so. The bahuruprimpostor-goddess replies, “I did
nothing; she came in the way”.

This fragment of film, the ‘bahurupi in the airstrip’ sequence in Ritwik Ghatak’s Bengali
film Subarnarekha (The Golden Thread, 1965), is laden with strange encounters. A terrifying
yet banal masquerade interrupts a child’s exploration, a girl crosses the path of a goddess,
a military airstrip built in World War Il invades a remote corner of Bengal, rust, time and the
obstinate fertility of vegetal undergrowth encroach upon and encircle the abandoned airstrip
and its forgotten fighter aircraft. Everything comes in the way of everything else. Collisions
bring collisions in their wake. The girl, her brother, the goddess, the impostor, the airfield,
the aircraft, the undergrowth — all seem to be saying, at once, | did nothing, she came in
the way".®

When two worlds collide, one asks the other, “Who are you and what are you doing in
my space?” Usually, the question brings with it an assumption that the questioner has the
authority to ask it in the first place, and the confidence or the knowledge that space, and
the means of circulation, can also be property. That the ‘space’ is his to enable the asking
of the question to the person immediately categorised as the interloper, the encroacher,
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the not-quite-the-right-thing or right-person-in-the-right-place. Usually, what is being asked for
is an explanation for what is seen as a trespass. When two worlds, or spaces, or beings or
things collide in the course of their trajectories, and one is cast as the trespasser, there is
a clear understanding that only one of them can have the right of way.

The itinerant bahurupi-goddess-impostor, and the military airstrip. Which is the
trespasser? Why is the sudden apparition of the goddess of destruction in an abandoned
theatre of war so strange and so natural at the same time? Is she encroaching, or is she
staking out her own territory? Is she in the way, or is everything else in her way?

Who must give way?

The building of a military airstrip or a highway or a dam or a resort or a housing estate
sanctioned by a masterplan can suddenly turn people into trespassers, and their way of life
into a culture of trespassing. The masterplan has the right of way, as well as the means, to
translate that fact into real control over space and circulation.

Sometimes this means that the inhabitants-turned-trespassers make themselves
invisible, that they disappear into the cracks and folds of the plan; that they pretend that
they are not there. They become impostors of absence, actors of vanishing acts.
Sometimes it may mean that the trespassers may be present and visible and pretend to be
what they are not, and that it is they who have the right of way. This makes them impostors
of presence, pretenders in place.

i

Many contemporary methods of spatial intervention necessitate the hollowing out of
ways of life, ecologies and habitation practices from a space, and then filling it in with a
one-size-fits-all imagination. Architectural plans, interior design catalogues and real estate
brochures determine the ‘value’ of a location. To have a design on space is half the battle
won in terms of the possession and control over that space.

Everything that is in the way — people, settled practices, older inner cities, nomadic
routes, and the commons of land and water — disappears into the emptiness of the un-inked
portions between the rectilinear inscriptions on the surface of the masterplan. As
masterplans cordon off greater and yet greater swathes of space, they begin to come up
against each other, leading to meta-masterplans that stitch different masterplans together,
until more and more stretches of territory end up looking and feeling like clones of each
other. The suburb, the gas station, the condominium, the supermarket, the highway, the
underpass, the airport, the parking lot, the leisure centre, the school, the factory, the mall,
the barbed wire fencing that protects and controls a plot of land from trespass, are the
alphabets of a urban language that end up making the same statement everywhere, as the
masterplan considers what it sees as waste land, or that which in its view is an urban terra
nullis - “It was in the way”.

What is it that disappears when the ink on the plans has dried?

Millions of people fade from history, and often the memory of their disappearance also
fades with time. With the disappearance of ways of life, entire practices and the lived
experiences and memories that constituted them vanish, or are forced to become
something other than what they were accustomed to have been. When they make the effort
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to embrace this transformation, typically what stands questioned is their credibility. They
are never what they seem to be, or what they try to say they are. The annals of every nation
are full of adjectives that accrue to displaced communities and individuals that begin to be
seen as cheats, forgers, tricksters, frauds, thieves, liars and impostors, as members of
‘criminal castes, tribes and clans’ or as deviant anomalies who habitually attempt to erode
stable foundations with their ‘treacherous’ ambiguities and their evasive refusal to be
confined, enumerated, or identified.

These ‘missing persons’ who disappear, or appear with great reluctance, with their
names, provenances, identities and histories deliberately or accidentally obscured in the
narratives of ‘progress’ and the histories of nation states, are to the processes of
governance what the figure of the ‘unknown soldier’ is to the reality of war. The only
difference is that there are no memorials to those who fade from view in the ordinary course
of ‘progress’. The missing person is a blur against a wall, a throw-away scrap of newspaper
with a fading, out-of-focus image of a face, a peeling poster announcing rewards for wanted
or lost people in a police post or railway station waiting room, a decimal point in a statistic,
an announcement that some people have been disowned or abandoned or evicted or
deported or otherwise cast away, as residues of history. No flags flutter, no trumpets
sound, nothing burns eternal in the memory of a blur.

The blur is not even an image that can lay a claim to original veracity, but a hand-me-
down version of a reality that is so injured by attempts at effacement that only a copy can
have the energy necessary to enable its contents to circulate. The patchwork of faded
fakes, interrupted signals, and unrealised possibilities, which does not read well and which
does not offer substantive and meaningfully rounded off conclusions, is sometimes the only
kind of manuscript available to us.

Our engagement with the Impostor is an attempt at coming face-to-face with this world.
We would like to do so in a manner that makes anxieties about ‘who comes in the way of
the reading’ appear, at the very least, superfluous, and at best, attenuated, by a desire to
listen to stories (and histories) that some might consider incomplete. We are beginning to
recognize that we ourselves might appear, occasionally in them, occasionally against them.

—~

The collision of worlds (that happens, for instance, when an empire-building sensibility
suddenly stumbles upon its grand object, the colony-to-be) is fraught with the trauma of the
dispersal of the assumed monadic unity of the self, even of the one we presume to be the
victor. The impostor always lurks in the shadow of the unknown to claim the territory of the
unsuspecting self, even if that self comes attired as a world conqueror. Sometimes, it is the
notion of the unitary, monadic self, with its unique unassailable identity (its ‘it-ness’, which it
witnesses solemnly to itself), that constitutes the biggest obstacle: the fundamental
scotoma that makes the image in the mirror so opaque and so elusive at the same time.

The early epoch of the ascendancy of the English East India Company (when it was still
a minor ‘Indian’ power jostling with the Marathas, the Sikhs, the Hyderabad Nizamate and
Mysore Sultanate, and the French and Dutch East India Company for slices of the crumbling
Mughal imperial cake) in the late 18" and early 19%-century India, is full of English, Scottish
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and lIrish adventurers turning their backs on Albion and embracing, to the horror of their
superior officers, what were called ‘native ways': converting to Islam, renouncing the world
and becoming itinerant holy men, or thugs, cohabiting with Indian women (and on occasion
with Indian men), siring ‘half-caste’ children, endowing temples and mosques, wearing
turbans and tunics after the prevailing Mughal fashion. Sometimes they even forget the
English language.

Their counterparts within the ‘native’ populations of the presidency towns of Calcutta,
Bombay and Madras make moves in the other direction. Young men full with the heady
intoxication of strangeness learn to wear hats and clothes that make little sense in humid
weather, break dietary taboos, cross the seas, become fervent Christians, learn to write
sonnets, fall in love with English women (and occasionally men), becoming in every way
possible, ‘sahibs’. The word ‘sahib’ in Persian, Urdu, Hindi, Bengali and Marathi, meant
‘master’, or ‘lord’, but also began shading off at about this time into standing for the white
man. In the long torrid summer that stretched over decades while the Mughal Empire
dissolved under its own weight, until the conflict of 1857 finished the careers of both the
last Mughal emperor and the East India Company, white Mughals met brown sahibs, while
xenophobic Englishmen and new, nervously nationalist elites denounced them both as
impostors.’

The edifice of Empire, which relied so heavily on the adventures of impostors to lay its
foundations, also required their marginalisation. The normalisation of the state of power
requires new garbs, even a new dress code; a new script and new persona that can help
better distinguish the rulers from the ruled. It required new impostors, broken from a
different mould. George Orwell speaks of “well-meaning, over-civilised men, in dark suits
and black felt hats, with neatly rolled umbrellas crooked over the left forearm” who, sitting
in Whitehall, could rule the world with their mastery of the global network created by the
telegraph. They had made the earlier phase of empire building, the adventurous career of
going east of Suez to discover a new self, redundant, ridding the world forever of the
confusing ‘White Mughals’, and situating in their place, clones of themselves whenever it
became necessary to impose “their constipated view of life on Malaya and Nigeria,
Mombasa and Mandalay”.2

With the ascent of the man in the hat, the Empire may have lost something by way of
its shine, its élan and its energy, but it gained a great deal in staying power. And the
apparatus of mature Empire stayed intact far beyond the accidents of changes in the
pigmentation of those who grew to rule. Over time, the shape of headgear may have
changed to that of a white cap that looks like a lopsided, upended boat. The cut and the
cloth of the coat may have undergone transformations, Colonial cuts may have given way
to Nationalist styles, even as the dull khaki of the blunt edge of power retained the hue of
the dust of hot places. What remains constant is that something is marked as the costume
of rule, the dress suit or uniform of the master, the leader, the office, the ‘sahib’, the ‘neta’
(leader). This too is an imposture. But it is a guise marked by the verifying authority of
power. An attested true copy.

In modern, republican nation states, power is a function of representation. This is as
true of states normally thought of as democratic as it is in states where a single centre of
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power (an individual, a family, a party, a military elite) holds power, metaphorically, ‘in the
name of the people’. The legislator, the tribune, the one who makes law, represents the
populace.

We can think of this as an aesthetic problem. More specifically, as a visual, even an
ocular problem. Whenever the question of representation appears, we know we are
speaking of a likeness, a ‘fit' between an object and its image, its referent. The
representative of the people is also a likeness of the abstract generality of the people. This
likeness between the citizenry and its representatives is always a question plagued by
provisionality. Features alter: power gains adipose, loses hair; the citizen sometimes grows
pale and thin.

How then does the figure of the citizen acquire a semblance of stability? How do the
various ambiguities and inconsistencies, the combination of historical and biographical
accidents that make up a life, cohere to form a uniform, monovalent image and narrative?
How does the person moult into the citizen? How do the various performative stances and
experiential realities that add shades and depth to personhood lose rough edges and find
points of equilibria that can yield the regularity and predictability necessary to the figure of
the citizen? How does a person become a political entity capable of being represented?

What garb, which guise, which face, is required for the ruled?

—~—

The production of the citizen is, among other things, an exercise in the making of a
face. Just as the skilful operation of a forensic identikit system can help reconstruct the face
of an unidentified, missing or wanted person that can then be printed on ‘Hue and Cry’
notices and stuck on all the messy surfaces of a city, so too, the apparatus of identification
that is necessary for the maintenance of governmentality must register, record and
reconstruct the figure of the citizen from a mass of inconsistents.

The tension, however, between the image and its shadowy referent, between the
identikit photo and the missing person, remains. This tension between citizens and
denizens, subjects and aliens, is historically resolved through the approximation of a
person’s visage to an administrable image of the citizen. The passport, the identification
card, the police record, the census datum and the portraits that these instruments build of
personhood, are key to this. The frontal portrait makes a claim to be the distillate of truth.
This reduction is all that is necessary for him or her to be known as a person with a valid
claim to be in a place; all else is superfluous. The man in a bowler hat is a man in a bowler
hat. Correspondingly, the barbarian, the alien, the pretender, must be unmasked.®

This necessarily involves an operation on and with images. These images may be
photographic likenesses or biometric codes or iris scans or fingerprints, but in essence
they are the condensations of personhood in a manner that lends them to being distilled by
the apparatus of power.

Consider the formal compositional and aesthetic requirements of portraiture as laid
down by a United States passport or visa application form.

A passport photograph, in duplicate, must be as follows:10
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- 2x2 inches in size

- Identical

- Taken within the past 6 months and showing current appearance

- Full face, frontal view with a plain white or off-white background showing all facial
features

- Brightness and contrast should be adjusted to present the subject and background
accurately

- Photos without proper contrast or color may obscure unique facial features

- Color should reproduce natural skin tones

- Fluorescent or other lighting with unbalanced color may cause unwanted color
cast in the photo

- Appropriate filters can eliminate improper color balance

- Between 1 inch and 1 3/8 inches from the bottom of the chin to the top of the
head

- Taken in normal street attire

The rigour of this aesthetic stems from the subjective methods that uninformed citizens
would generally employ in the earlier half of the 20t century while sending in photographs
of themselves for passports and other identification documents. Cut-outs from family
albums or reframed tourist snapshots, in which people smiled or otherwise expressed
emotion, made it difficult to affix the face in the stable configuration of features so critical
for quick and easy identification. The formal style of the ‘passport photo’, which then
becomes a generic template for all images made for the purposes of identification,
emerges from the dissatisfaction that identification apparatuses had with thousands of
instances of incidental and unintentionally ambiguous self-portraiture.

In a statement to the London Times in the year 1957, Miss Frances G. Knight, Director
of the United States Passport Office, said that “people looked thug-like and abnormal when
sitting for their passport photographs”.!

Ironically, this ‘thug-like and abnormal appearance’ stemmed from the effort to stabilise
the visage in passport photographs. The very subject produced through a system geared
towards the generation of greater credibility appeared, at best, suspect. Fantdmas rears
his head again. The man in a hat is actually a barbarian, and the more he tries to hold on
to his hat, the more savage he appears.

More recently, another newspaper report on the introduction of new biometric
passports in the UK says:

“Under new security measures all mugshots must in future ‘show the full face, with
a neutral expression and the mouth closed'. The advice is being sent to all applicants
before the introduction next year of ‘ePassports’, which make it harder for terrorists
and criminals to get hold of fake passports. The facial image on the photograph will
be incorporated in a chip, which will be read by border control equipment. But the
high-tech machines need to match key points on the face — a biometric — and this
only works if the lips are closed...An open-mouthed smile will throw the scanner off’.
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Eyes must be open and clearly visible, with no sunglasses or heavily-tinted glasses
and no hair flopping down the face. There should be no reflection on spectacles and
the frames should not cover the eyes. Head coverings will only be allowed for
religious reasons. Photo booth companies, which supply most of the pictures for
passports, have been required to update their equipment to ensure they are
acceptable. Existing passports are not affected but the new rules will have to be
followed when they are renewed...

Most people already think they look miserable enough on their passports. There is
an old joke that if you look anything like your photograph, then you need the holiday.
A survey of 5,000 Europeans last year suggested the British were among the most
embarrassed by passport photos. It found that a fifth of Britons were so
uncomfortable with their images that they hid them from their families”.12

The passport, the ID document, is a script, the border is an audition, a screen test, an
identification parade, a drill that you practice and never quite get right. Like the random
slippage between a North Indian and a North American accent in the voice of a call centre
worker in New Delhi talking to New York, the slippage reveals more about a person than the
desperate attempts to maintain a flawless performance.

That slip, between who you are and ‘more’ of who you are, accompanies you as a
possibility in all your waking and dreaming moments. Fantémas too inhabits Juve's worst
nightmares. That slip in the accent, that gust of wind that blows the hat away, that blows
your cover, is the give-away that won't let you go through. The spectator who is the
policeman who is the assassin who is the corpse who is the god who is the prisoner who
is the animal who is the man in a hat with a stick and an overcoat and the transposed head
of a donkey...You move between one and the other. Your moves takes you back into the
waiting room. Where can you, and your terror, of being everyone and no one, of being
everywhere and nowhere, of being the bahurupi and the mug shot, Fantémas and Juve,
belong?

René Magritte keeps his secrets. So must we.

This essay was earlier published in the catalogue to the installation “The Impostor in the Waiting Room” by Rags
Media Collective, shown at Bose Pacia Gallery, New York, Nov-Dec 2004. Catalogue Series: BP Contemporary
Art of India Series, Volume 21. www.bosepacia.com.

The images accompanying this text are taken from the installation. Installation Credits - Performance: Arjun
Raina; Design: Mrityunjay Chatterjee, Pradeep Saha, Rana Dasgupta; Video/audio editing: Iram Ghufran; Masks:
Nataraj Sharma; Production: Ashish Mahajan. Produced at the Sarai Media Lab, Delhi.

NOTES

1. The figure of a man in a hat first appears in an image called The Menaced Assassin in 1926, and re-appears several
times, including in The Usage of Speech (1928), where two men in bowler hats speak the words ‘violette’ and ‘piand’,
in Les Chausseurs de la Nuit (1928) where a man in a hat with a rifle slung across him is seen as if leaning against
a wall with his companion, another gunman, both with their backs turned towards the viewer, in The Therapist (1939)
and The Liberator (1947) where he appears with a cloak and a walking stick, in The Return of the Flame (1943) where



10.

11.
12.
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the man in a hat looms across a burning city, in The Man in a Bowler Hat (1964), with a dove flying across his face,
in The Time of Harvest (1950), and its variant The Month of the Grape Harvest (1959) where the man in a bowler hat
is an assembly line prototype, an edition made in multiples, in The Song of the Violet (1951) where two men in hats,
one with his back to us, and the other profiled, stand petrified, in Golconda (1953), where it rains bowler-hatted men
from the sky, and in The Schoolmaster, and its triune variant Les Chef d'Oeuvres (1954-55) where the man/three
men appears with his/their back(s) to us against a sea, under a crescent moon, in The Presence of Mind (1960),
framed between a falcon and a fish, and finally, in The Son of Man (1964), which Magritte did tag as a self portrait,
where the hatwearing man'’s face is obscured by a green apple.

The hat appears independently in The Reckless Sleeper (1927) and The Interpretation of Dreams (1930), along
with motley other objects, and it appears as if the man has momentarily lost his hat while looking at a mirror (where
he sees himself as an frontally inverted reflection) in Reproduction Prohibited: Portrait of Edward James (1937).
For more information on Fantomas, his career as a character, and his remarkable influence on 20t-century avant
garde literature, art and cinema, see the website dedicated to the Fantdmas phenomenon http://www.fantomas-
lives.com

From Magritte, tr. Suzi Gablik (New York Graphic Society, 1976, Boston).

Europe discusses the importance for people outside Europe, and the metropolitan West, of stepping outside the
trap of considering themselves forever to be ‘waiting’ for the arrival of the contemporary moment, even of
modernity itself. See Dipesh Chakravarty, Provincializing Europe: Post Colonial Thought and Historical Difference
(Princeton University Press, 2000); also, “Alternative Histories: A View from India”, Shahid Amin, SEPHIS - CSSSC
Occasional Papers (2002).

The ‘Impostor’ figure, particularly the notion of the state treating its subjects as impostors unless proved
otherwise, was suggested to us by a reading of Partha Chatterjee’s usage of the trope in his recent book The
Princely Impostor:The Strange and Universal History of the Kumar of Bhowal (Princeton University Press, 2002).
Subarnarekha, dir. Ritwik Ghatak, produced by J. J. Films Corporation, 1965. For more about Subarnarekha, see
http://www.upperstall.com/fims/subarnarekha.html

In White Mughals: Love and Betrayal in Eighteenth Century India, William Dalrymple looks at the phenomenon of
cultural and physical miscegenation during this period (Harper Collins, 2003).

To read the full text of “The Lion and the Unicorn: Socialism and the English Genius”, see
http://www.george-orwell.org/

For an exhaustive history of the Bowler Hat, see Fred Miller Robinson, The Man in a Bowler Hat: His History and
Iconography (University of North Carolina Press, 1993). For an interesting online profile of the Bowler Hat, and a
very arresting image of a crowd of bowler-hatted men, see http://www.villagehatshop.com/product1687.html
For guidelines on the specifications for correct composition, lighting, exposure and printing of photographs of US
passport and visa applications, see the website of the US State Department Passport and Visa Photography Guide
http://travel.state.gov/visa/pptphotos/index.html

Quoted in Martin Lloyd, The Passport: A History of Man’s Best Travelled Document (Stroud, Sutton, 2003).

Philip Johnston, “Look Miserable to Help the War on Terrorism”. In The Telegraph, London, 06/08/2004.
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Trespasses of the State

Ministering to Theological Dilemmas through the Copyright/Trademark

NAVEEDA KHAN

that | approach Pakistan neither through cynicism nor nostalgia, which are the usual

scholarly modes, but through disappointment. This inclination is not mine alone, but
shared by many amongst whom | worked in Lahore. It is necessary to state this at the
outset because | see disappointment as an important mode by which dissent is expressed;
| see it as a mode of turning away from the Pakistan that exists, towards the Pakistan that
can be. It is precisely by engaging with variegated expressions of disappointment that my
work excavates the pedagogical project to forge modern Muslims with which Pakistan came
into being in 1947.

This project simultaneously exalted and feared the capaciousness of the Muslim to
‘become’. Yet, at the same time, it appeared to accept limits of knowledge on who is a
Muslim. | see the subsequent exclusion of the Ahmadiya (a Muslim sect of 19" century
origin) from the fold of Islam through a constitutional amendment in 1974 as an attempt to
transcend the limits of this knowledge. [Who the Ahmadis are will become clearer over the
essay, but to briefly introduce them: it was anti-Ahmadi sentiments that incited the public to
riot in the early 1950s in Pakistan, leading to the imposition of martial law in Lahore in
1954. This was the first, perhaps the most portentous, intrusion of the army into civilian
life. This event marks the significance of the Ahmadis to the history and the pedagogical
project of becoming Muslim in Pakistan.]

That the state attempts to transcend the limits of its knowledge regarding who is a
Muslim should not come as a surprise. But the modalities by which the state tries to do so
are of some interest. Emergent legal genres, notably the copyright and the trademark,! are
made to reach beyond themselves, to poach upon their futures, to minister to doubts over
who is a Muslim. Here | will track several movements of the copyright/trademark in late-
20" century Pakistan: (1) their prefiguring within a culture of pious imitation specific to
Islam; (2) their emergence within Pakistani courts struggling to give expression to the
‘Ahmadi problem’ within the limits of positive law; and (3) the imagination of the Muslim as
both a rights-bearing subject and as an object of licensing and verification that the
copyright/trademark enables. | hope these movements will elucidate the seduction of
transcendence, particular to Islamic modernity, in Pakistan. At the same time, this

This is part of my ongoing work on Pakistan. Let me briefly locate it so you may see
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invocation of the copyright/trademark is not without some innovation on part of the
Pakistani state. It is a sign of its restless trespasses to actualise its pedagogical project of
becoming Muslim, even if this is done by curtailing the fold. | conclude by returning briefly
to how disappointment as a mode of being may allow a recuperation of these trespasses
by the state, even at the register of the potential, that is, the not yet/yet to come.

Prefiguring

To say that the copy is central to the Islamic tradition is in some ways to state the obvious.
The importance Muslims give to the Quran makes its faithful textual copy through the work
of scribes and of hafize-Quran (inscribing the Quran upon their minds and bodies)
commensurate in sacredness to the original Urtext. However, we have to be careful not to
read ‘copy’, understood in its modern sense as a mass-produced object co-emergent with,
yet marking a break from, the original aura-saturated object (pace Benjamin, 1968), into a
tradition that values pious imitation. The Prophet Muhammad is the model for emulation,
and not copying, for all Muslims. The insaan-e-kamil (the perfect person) strives to embody
the Prophet in appearance and behaviour, the proper alignment of interiority and exteriority
being key to this pious imitation.

Yet, modern discourses of the copy, i.e., the play of values between the original and the
copy, do intrude upon this culture of pious imitation. In each of the three legal judgments |
will discuss, from 1978, 1985 and 1993 respectively, there is a moment in which the
judges, having exhausted all theological and legal arguments as to why Ahmadi claims upon
the title of ‘Prophet’ and of ‘Muslim’ are misguided, ask whether the Ahmadi attempt to ‘pass
off" as Muslims can be considered a bad copy of the original. Can this constitute (further)
grounds for their enforced separation from Islam?

In this mode of questioning | see a prefiguring of the copyright/the trademark. But
before we plot the actual emergence of the legal genres and how they are made to apply
to the accretions of a religious tradition with a vast following, let me briefly locate the
Ahmadiya within the field of Islam and its culture of emulation, with a vocabulary finely
attuned towards determining degrees of belongingness within this community.

Islamic history, as related by its interlocutors (Friedmann, 1987), is a story of decline,
of the degeneration of a perfectly realised community around the Prophet to an atomised
one in which the individual Muslim is reliant upon his/her own capacities to lead a correct
life within a largely corrupt world. With little recourse to divine guidance, the prayer and
the dream are the few authorised ways one may feel the presence of divinity. However,
even extreme absorption into these modes of being augurs madness. The mystical
tradition has perhaps the most developed pathways to the divine. The initiate can tune
himself/herself to receive divine guidance and, as the veils fall away through rigorous
spiritual exercises, can move closer to the force of divine will. Yet, throughout Islamic
history the initiate who claimed to have merged with the divine or have moved into the
position of the beloved of the divine (in the manner of the prophets) has been dealt with
severely. The Ahmadiya may be seen as an expression of this messianic strain within the
Islamic tradition, an attempt to re-birth and re-experience revelation in the contemporary
world. Mirza Ghulam Ahmed, the founder of the movement, claimed himself to be a
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prophet in the Islamic and Christian senses and, on occasion, an avatar of Krishna in the
Hindu sense.

Yet what nature of prophet was he? Each of the judgments | discuss goes into great
detail in evaluating Mirza Ghulam Ahmad'’s claims to be a prophet. This detail is worth laying
out for delineating the shadow lands around the accepted picture of pious imitation. We are
told that the Mirza sahib initially accepted the claim that the Prophet Muhammad was not
only the best, but also the absolutely last prophet to be sent to this world. This has, after
all, come to be the authoritative understanding of the phrase, Finality of Prophethood
(Khatam al-Nabbuwat). In his early writings, Mirza sahib claimed to be a mujaddid (renewer)
of the faith. Slowly he started to introduce the term muhadith in place of mujaddid, which
implied that he was in conversation with angels, if not yet with the Prophet and with God.
Later, he claimed himself to be Zilli-e-Muhammadi and Buruz-e-Muhammadi. In other words,
if the Prophet Muhammad was the shadow (zil) of God upon the universe, Mirza sahib
claimed to the shadow of the Prophet upon the world. If the Prophet was so perfectly
constituted as to be a reflecting surface for God's personality, Mirza Sahib claimed himself
to be a reflecting surface for the Prophet’s virtues, his manifestation (buruz) upon the world.
In either case, Mirza Ghulam Ahmad considered himself to be only a ‘partial Prophet’, a
mursal (a messenger sent by the Prophet). This claim alone is quite controversial, for it
suggests that the Prophet operates independently of God in sending messengers of his
own. But Mirza sahib then went on to claim himself a prophet in his own right. He said that
he had so abjectly merged himself with the Prophet that he transmitted the Prophet's being
through himself. He was in effect the Prophet. In his own words:

“A man should sink himself to such an extent in the obedience of the Holy Prophet (PBUH)
that he may reach a stage ‘I have become you and you have become I (PLD 1985: 58).

Drawing upon the thought of the 12t-century Sufi saint Ibn-Arabi, Mirza sahib claimed
the status of a non-legislative prophet whose coming did not undo the law brought by the
legislative prophet, the Prophet Muhammad, but only enhanced it.

It would appear from the judgments that the copy of the Prophet was self-vaunting in
competing with and finally subsuming the original. The average Ahmadi was similarly a pesky
copy of the Muslim. Let us now lay out the Ahmadi location within the culture of pious
imitation by asking, what nature of Muslim was the Ahmadi? While Ahmadis were Muslims
prior to the 1974 constitutional amendment, they were never uncontroversial as Muslims (as
we sense from the anti-Ahmadiya riots of 1953). They were labelled kafirs (infidels) and
murtadd (apostates) by the more orthodox ulema from the moment of their public
emergence in colonial India of the mid-19t century, with Mirza Ghulam Ahmad’s wholehearted
participation in the arena of religious disputations. In other words, they were viewed as
Muslims who had placed themselves beyond the pale of Islam through their support of a
taghut (the antonym of Allah, a devil, a sorcerer). Even if this were not the case, that is, even
if they were minimally acceptable as Muslims, their continued support of Mirza Ghulam made
them suspect as munafigun (hypocrites), those who cultivated the appearance of Muslims
while plotting their overthrow in the early years of the Prophetic community.

This argument, though traditionally provided by the ulema, is carefully reproduced by
several of the judges under consideration. These categorisations of the Ahmadis as kafir,
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taghut, murtadd, munafiqun had an internal hierarchy, each implying a relative pariah status,
moral disapprobation and, possibly, punitive charge. At the same time, tauba (repentance)
was also always a possibility, with differential availability, to allow one to shake off these
characterisations and to return to the fold of the community.

However, this theological vocabulary was overlaid by the category of the ‘non-Muslim
minority’, roughly similar to the Islamic understanding of dhimmi, by which Ahmadis came
to be known after the 1974 constitutional amendment. This category was already in use
within the constitution to designate Hindus, Buddhists, Christians and others living in
Pakistan. It seemed to allow for a seamless transition of the Ahmadis from the status of
Muslim to non-Muslim without the manifold differentiations, movements and durations
enfolded into the pariah status within the theological register. Despite this amendment, the
Ahmadis persisted in calling themselves Muslims and undertaking Muslim modes of ritual
behaviour.

These judgments are a few significant ones from a teeming pool of cases that arise out
of a perception of Ahmadi transgression of standing law, and out of Ahmadi challenges to
these laws. But for now let me just note that in each of these judgments the judges exclaim
that Ahmadis are not only bad, but also dangerous copies, of Muslims. What they are
remarking upon is a certain ontological challenge offered by the copy to the original. If
Ahmadis consider themselves rightfully guided Muslims and everybody else kafir in keeping
with a 19"-century fatwa (legal opinion) pronounced by Mirza Ghulam Ahmed, then Muslims
accepting the Ahmadi assertion of being Muslim, even if that acceptance was only deduced
from their paying no attention to it, would in effect be like an original accepting annihilation
in the hands of its copy.

“It is thus clear that according to Ahmadis themselves...Ahmadis and the main body
cannot be Muslims at the same time. If one is Muslim, the other is not (SCMR,
1993: 1768)".

Thus, the modern discourse of the copy may be seen as one, among other ways, of
giving specific expression to a generalised fear about the improper emulation of the Prophet
and his followers, by suggesting an agonistic and antagonistic landscape in which originals
and copies vie for supremacy.

Emergence

Let us now turn to the aforementioned legal judgments to understand exactly how the
copyright/trademark emerges in response to this particular framing of the Ahmadis, that is,
as bad and dangerous copies. The first of the judgments appears only a few short years
after the 1974 constitutional amendment. In 1978, in Mobashir v. Syed Amir Ali Shah
Bokhari (henceforth to be referred to as PLD 1978), judges of the High Court of Lahore are
called upon to deliberate whether the plaintiffs have sufficient cause to file an injunction
preventing Ahmadis from praying in their own mosques. The judges, however, will not
accept Ahmadi arguments that the constitutional amendment only makes them non-Muslims
in matters relating to the constitution, and that they are Muslims for all other purposes.
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“The learned counsel would have us believe that a person can be non-Muslim for
the purpose of the Constitution and the law and a Muslim for the other purposes.
Neither the law or Constitution or Islamic Shariah allows a person to remain Kafir
for certain purposes and to be converted to Islam for other purposes (1978: 154)".

Moreover, the judges are also not convinced that the amendment gives authority to
Muslims to police Ahmadi practices. The Specific Relief Act of 1887, one of the laws referenced
by the plaintiffs, only provides relief in the event of an infringement upon one’s own property
and office, and not on that of another’s. Similarly, neither does the concern for law and order
in Section 91 in the Civil Procedure Code, the second law cited by the plaintiffs, cover the hurt
to religious sentiment and any possible excess that may or may not result from it. Moreover,
the High Court judges see no precedence for bringing in Islamic law within the gambit of the
law of the nation, restricting their judgment to the law in place at the time.

In spite of all this, they do appear to understand that the plaintiffs are in search of a law
that will prevent Ahmadis from continuing as before the amendment. They even go so far
as to suggest that the plaintiffs are giving inchoate expression to something akin to
copyright/trademark law that would disable non-Muslims from encroaching upon Muslim
rights over their tradition:

“The suit appears to be based on some supposed right analogous to a right in the
nature of trade mark or copyright or infringement of analogous rights by passing
off (139)".

The Judges Will Not Have Any of This

“Rights in trademarks or copyrights are matters which are the concern of statutory
law. There is no positive law investing the plaintiffs with any such rights to debar
the defendants from freedom of conscience, worship, or from calling their place of
worship by any name they like (139)".

Instead, they call upon a certain neighbourliness, which, in their view, made gadi justice
work at the peak of Muslim power in India and which they see in the enjoinment to justice,
equity and good conscience in British and Anglo-Indian Law. Within this approach one simply
assumes that what the Ahmadis do is their own business and that they mean no harm,
having inflicted no harm upon the neighbourhoods of their residence and places of worship
thus far. In effect, the judges advocate a staged ignorance of Ahmadi mores.

By 1985, such plaintiffs have in place a law to target the Ahmadis. President Zia-ul Haq
of Pakistan promulgates a notorious ordinance, titled Ordinance XX, in which Ahmadis are
debarred from the use of any honorific titles and modes of address specific to the Prophetic
community, from building mosques and calling the azan, from undertaking Muslim modes
of worship, and from making any citations from the Quran and the Prophet's ahadith. The
Penal Code is adjusted to provide two years of imprisonment to anyone caught doing any
of the above. In effect, this ordinance criminalises the everyday life of Ahmadis.
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Before they go on to fight the constitutionality of the ordinance in the Supreme Court
of Pakistan, Ahmadis first dispute the Islamic basis of this ordinance at the Federal Shariat
Court. This court was established by Zia-ul Hag in the 1980s to evaluate the repugnance
with which Islam viewed existing laws. In the 1985 case Mubibur Rehman v. The Federal
Government of Pakistan (henceforth to be referred to as FSC 1985), the Shariat Court
judges write a lengthy judgment in which they first put on trial the Ahmadi claim to be
Muslim, before they go on to endorse the Islamic basis of the ordinance. One of the most
significant moves the Shariat court judges make, from the perspective of the emergence
of the copyright/trademark within the context of the Ahmadis, is to explore the meaning of
the word khatam in Khatam al-Nabuwwat (The Finality of Prophethood). The judges write:

“Khatam...means to prevent. It usually means the protection of a thing from mixing
with other things. Khatam means seal too which means to prevent another thing
from mixing with the sealed thing (FSC 1985:19)".

While these statements enunciate a clear concern that an object be
unmixed/unadulterated, what is nascent in this etymological exercise is the idea that an
object bears a seal of authentication in the nature of a trademark, such that both the object
and the seal are in need of constant protection. Or is it that the seal is more acutely
vulnerable (see Coombe, 1991, 1996). Be that as it may, this discussion of the meaning of
khatam in Khatam al-Nabuwwat opens up the possibility of speaking of aspects of Islam as
being sealed off and exclusive to Muslims, but only to those who have been authenticated.

Even though the Shariat court judges endorse the ordinance, they struggle to give a
positive spin to it so that it does not appear to place value upon aspects of Islam only after
their improper use by Ahmadis. They do this by making those things now forbidden to the
Ahmadis — the mosque form, the mode of prayer, the call to prayer, the honorific titles and
the revered texts — shia'ir or distinctive markers of the Muslim ummah (moral community),
and delineate how each has come to be so. By the end of their discussion it appears,
however, that most things have come to be exclusive to Muslims only through customary
practice, which does not preclude the possibility of their use by non-Muslims. Here again
recourse to the idea of the copyright/trademark allows for a certain first-ness of possession:

“This strategy [of Ahmadis passing of as Muslims]...bears strong resemblance to
the passing of by a trader of his inferior goods as the superior well known goods
of a reputed firm (100)".

As “superior well known goods”, these markers are to be accorded the highest respect
by all and protection by the state. Here, the Federal Shariat Court, a merely consultative
body whose judgment bears no binding force, issues a warning to the state:

“If an Islamic state in spite of its being in power allows a non-Muslim to adopt the
Shia'ir of Islam which affects the distinguishing characteristics of Muslim Ummah,
it will be the failure of that state in discharge of its duties (111)".
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Cases filed against the Ahmadis and Ahmadi cases against extant laws and acts of
persecution crowd the dockets of the Supreme Court of Pakistan. In 1993, as martial law
lifts, the Supreme Court seizes the opportunity to exercise its independence of the
executive by swooping up a number of such cases, criminal and civil, to provide a definitive
statement on the Ahmadi situation in Zaheeruddin v. The State (henceforth to be referred
to as SCMR 1993). Along the way this bench of judges also deals with a whole host of
issues long nagging the legal courts, such as whether the 1974 constitutional amendment
and the 1985 ordinance are indeed legal; that they do not contradict the constitutional
rights of minorities as these rights have to take second place to the protection and proper
transmission of Islam in Pakistan; and, that standing law in Pakistan has to be qualified by
Islamic law. This judgment is widely read as a serious curtailment of the fundamental rights
of minorities in Pakistan (see Lau, n.d.).

Be that as it may, | am more interested in the way the copyright/trademark are invoked
to render a judgment against Ahmadi encroachments upon Islam that is almost entirely
expunged of theological vocabulary, linking it instead to an affective-legal feedback loop.
While the judgment re-treads old territory of the ontological challenges posed by the Ahmadi
Prophet to the Prophet Muhammad and Ahmadis to Muslims, the judges are not concerned
with providing yet another disputation of these challenges. Instead, all, except one
dissenting judge, decry that Pakistan lacks the legal wherewithal to protect shia'ir-e-Allah in
the way that it has law, which it shares in common with the world community of nations, to
protect national insignias, original works, and markers of distinction of consumer goods.

“It is to be noted that it is not only in Pakistan but throughout the World, that laws protect
the use of words and phrases which have special connotations or meaning and which if
used for other may amount to deception or misleading the people (SCMR, 1993: 1751)".

“A law for protection of trade and merchandise marks exists practically in every
legal system of the world to protect the trade names and marks etc. with the result
that no registered trade name or mark of one firm or company can be used by any
other concern and violation thereof, not only entitles the owners of the trade name
or mark to receive damages from the violator but it is a criminal offence (1751)".

[t may appear that in calling for a legal structure analogous to copyright or trademark
laws for the protection of shia'ir-e-Allah, the Supreme Court is simply actualising a potential
for the use of the copyright/trademark against Ahmadis long simmering in earlier
judgments. However, this Court does something slightly but significantly different. In
harnessing the language of copyright/trademark to the Ahmadi question, the Court is
making much more apparent that the intent of these transgressions, that is, the unlicenced
use of titles, texts, modes and spaces of worship, is that of wilful deception. ‘Passing off’
as Muslim is transmuted to ‘posing as’ Muslims. The taken-for-granted deception of a
trickster trader passing-off his inferior goods as those of a reputed firm is now both
transposed upon the Ahmadi and transmuted such that Ahmadi actions constitute a
deliberate and shocking deception of the Muslim:
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“The appellant, on the other hand, insist not only for a licence to pass off their faith as
Islam but they also want to attach the exclusive epithets and descriptions etc., of the
very revered Muslim personages to those heretic non-Muslims, who are not even a
patch on them. In fact the Muslims treat it as defiling and desecration of those
personages. Thus the insistence on the part of the appellants and their community, to
use the prohibited epithets and the ‘Shaa’ire Islam’ leave no manner of doubt even to
the common man, that the appellants want to do so intentionally and it may, in that case
amount to not only defiling those pious personages but deceiving others. And, if a
religious community insists upon deception as its fundamental right and wants
assistance of Courts in doing the same, then God help it (1754)".

The Supreme Court understands that company/copyright/trademark law has an
affective dimension that spontaneously calls forth a particular reception and response to its
transgression. Ahmadis encroach upon Islam because they can. Neither Muslims nor the
Islamic state is affectively constituted and legally armed to provide the necessary aura of
protection around such objects, such that non-Muslims may recoil from using them. The
judgment, in effect, calls for a feedback loop similar to copyright/trademark law, for only
then will Muslims, in general, and the Islamic state, in particular, treat shia'ir-e-Allah in the
appropriate manner so as to make unthinkable its improper appropriation and use.

More pragmatically, such a legal set-up provides a positive spin to Muslim claims upon
the accretions of their tradition as distinctive markers of their community, their vague sense
of exclusive rights re-constituted as a proprietary right whose transgression can be easily
and quickly demonstrated, judged and penalised in the court of law.

Yet this affective-legal feedback loop, as | have been terming the particular relation
between affect and law, makes deception out to be endemic, insists upon its continual
unmasking and its shocked reception, and demands a collusion between shock and punitive
law. Thus, in trying to raise not just the state but also the ordinary Muslim to the bird’s-eye view
of God, this judgment performs a transcendence particular to Islamic modernity in Pakistan.

However, the judge in the minority within the Supreme Court breaks with this blanket reading
of deception onto Ahmadi practices. He treats each case embedded within this judgment on its
own terms, making particularly interesting pronouncements in relation to two specific instances
that are suggestive of how transcendence is continually undermined. In one case he makes an
argument for dissimulation (pretence under fire) as opposed to deliberate deception:

“As regards the allegation that on being questioned and interrogated they
[defendants] gave the reply that they were Muslims while in fact they were Quadiani
or Ahmadis that too will not be an offense under the law. Posing involves voluntary
representation. In giving reply to a question one does not respond voluntarily but as
would appear from the circumstances of these cases under threat or duress. One
may hide his religion in public to protect himself...(1747)".

In another case where some Ahmadi men are being prosecuted for wearing badges with
the Muslim article of faith upon them:
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“The exhibition or use of ‘Kalma Tayyabba' correctly reproduced, properly and
respectfully exhibited cannot be made a ground per se for action against whose
who use ‘Kalma Tayyabba' in such a manner. If for ascertaining its peculiar meaning
and effect one has to reach the inner recesses of the mind of the man wearing or
using it and to his belief for making it an offence then the exercise with regard to
belief and the meaning of it for that person and the purpose of using and exhibiting
the ‘kalma tayyabba’ would be beyond the scope of the law...(1748-49)".

In some ways this judgment poaches upon the future of copyrights/trademarks.
Proprietary law certainly was not so advanced in Pakistan, or anywhere else, at that time
or even now for that matter, that it could recommend a legal set-up to parallel to it but within
a differently constituted domain — that of religious beliefs and practices. However, | think
this affective-legal feedback loop does indeed tap into the potential power of this legal
genre, in that copyright/trademark appears to overreach itself in attempting to provide
various ministrations to a long-standing theological dilemma.

Conclusion

There is a way in which the innovations of the Supreme Court bring the state back to the
original pedagogical project with which Pakistan began. The judges call for the legal-affective
reconstitution of the Muslim, that is, the re-education of the Muslim in line with the emergent
possibilities of the copyright/trademark. This can be viewed as an opening into the future of
an otherwise stalled education. Yet how does one acknowledge this innovation within the
state, its trespasses upon the future, without supporting its leap to transcendence? | propose
listening in on the minority voice of various judges that runs through these judgments. More
in the nature of white noise in a communication channel, they augur a much more chaotic
landscape of copies than any copyright/trademark can suppress.

Copy/Simulacra:

In the case of Mirza Ghulam Ahmad in particular and of the Ahmadis in general, | see almost
all the judges suggest that the so-called Prophet and so-called Muslims constitute a
category of copies by themselves, one that acts like no other in trying to subsume its
original. This seems to me to come closest to Gilles Deleuze's discussion on the
simulacrum as distinguished from copies in “Simulacrum and Ancient Philosophy”, in which
he writes: “Copies are secondary possessors. They are well-founded pretenders,
guaranteed by resemblance; simulacra are like false pretenders, built upon a dissimilarity,
implying an essential perversion or deviation”.

Further on he writes: “...the simulacrum implies huge dimensions, depths, and
distances that the observer cannot master. It is precisely because he cannot master them
that he experiences an impression of resemblance. The simulacrum includes the differential
point of view; and the observer becomes a part of the simulacrum itself, which is
transformed and deformed by his point of view. In short, there is in the simulacrum a
becoming-mad, or a becoming unlimited...”
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Let me briefly say that | take distance from Jean Baudrillard’s understanding of the
simulacra as the effect of postmodernity, as representations drained of life and reality.
Instead, along with Deleuze, | insist upon an understanding of simulacra as internal to the
copy, grounded and ungrounded by it, as it grounds and ungrounds the copy. The simulacra
may be taken to be the Ahmadis, but | would argue that the simulacra, implying “huge
dimensions, depths, and distances that the observer cannot master”, is only in its final form
the Ahmadis. What it implies is a space between Ahmadis and Muslims, a massive space
of movements in which Muslims are always becoming minority even as they render Ahmadis
a minority for attempting to become Muslim. We would then need to understand how to
treat the threats and possibilities of ‘becoming minority’ alongside the treatment | have
attempted of the processes of ‘becoming Muslim'.

Deception/Dissimulation

If we follow this line of thought and think of the space between Muslims and Ahmadis as
akin to simulacra, we are then able to better understand a little of what the judge in the
minority in the Supreme Court case was speaking about. He was, in fact, drawing our
attention to the play of simulacra through the place of dissimulation in everyday life. Let us
think of dissimulation as the necessary art of surviving in a hostile milieu, as a life-giving
force in that it enables patching over rough spots, and as productive of the temporary
evanescence of peace. We see how it would require a different affective-legal edifice to
accept and enable this mode, one in which one could stage ignorance, as called for by
earlier judges in PLD 1978, rather than the one called for by Supreme Court in SCMR 1993
through its assumption of widespread and proliferating deception.

Disappointment

The question that hovers but will remain unanswered is how one is to acknowledge innovation
within practices, be they of the state, courts, judges, or lay Muslims, in such a way as to
move this innovation, and hence the pedagogical project, forward, or rather backwards, into
an acceptance of the limits of knowledge. In the 11* century, Imam Al-Ghazali came out of
a period of radical doubt about the existence of the divine through recourse not to knowledge
but to zauq (literally, through developing a sensory taste for the divine, through ‘tasting’ the
divine). Might not we sense the divine in each other through this mode?

NOTES

1. | am mindful that the two are not one and the same in keeping with the cautionary remarks of Richard
Stallman in “Did You Say ‘Intellectual Property?' It's a Seductive Image”. Although the two terms are used
interchangeably within the judgments | discuss, | try to maintain the distinction between copyright as the
legal right to control the use and reproduction of original works, and trademark as the distinctive seal of
a corporate entity upon its products.
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Harmony or Discord?

TRIPS, China, and Overlapping Sovereignties

v A Chinese policeman
—~— destroying hundreds of

» " ;.
- TR e g
1ee St oy _Lﬁ‘wh_ ~ thousands of pirated CDs.
T - e . w10 February 1996

6L Gc;vernment officials in Asia always complain to me that we keep changing

he goalposts in our copyright legislation and law enforcement demands.

ut it is the pirates who are constantly setting and shifting the goalposts.
We are mainly responding”.
- Leong May-Seey, IFPI Regional Counsel, Asia; Regional Deputy Director, South East
Asia (personal interview, 4 June 2004, Beijing)




































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































